THE BANKING LAW JOURNAL 


Established 1889 JOHN EDSON BRADY, Editor 


AUGUST, 1935 No. 


Bank Not Liable Paying Forged Payroll Checks 


drawee bank, which pays checks drawn depositor, 
the payees’ indorsements which are forged, will not 
liable the depositor where appears that the fraud was 
made possible the negligence the depositor issuing 
the checks. This was decided the Supreme Court 
Washington Defiance Lumber Co. Bank California, 
Pac. Rep. (2d) 185. 

this case the plaintiff lumber company, which carried 
its checking account the defendant bank, had its employ 
some two hundred and fifty men. The men were paid 
check, the checks being drawn from records made cards 
time clock. man the company’s employ foreman 
and timekeeper, inserting fictitious time cards the card 
racks and punching the clock himself, was enabled secure 
genuine checks payable the fictitious employees. During 
period about two years obtained 113 these checks, 
aggregating $5,583.12, forged the payees’ indorsements and 
cashed the checks various banks. checks were even- 
tually paid the defendant bank which they were drawn. 
The company brought this action against the bank and was 
held that, while the ordinary case drawee bank which pays 
check bearing forged indorsement will liable for the 
amount its depositor, there was liability this case, the 
reason being that the loss here was due the company’s 
negligence failing properly supervise the issuance its 
payroll checks. 

more detailed statement the facts will found 
the following paragraphs quoted from the court’s opinion: 

Prior November, 1928, appellant’s (plaintiff company’s) main 
office was located about two blocks from its plant, which was 
located smaller office used Gange, the superintendent, Foster, 
the day foreman and timekeeper, and one Swanson, the yard foreman. 
similar decisions see Banking Law Journal Digest (Fourth 
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this smaller office was time clock, upon which the workmen were 
required register and out. Adjacent the clock were racks, 
which the men’s time cards (which were punched through the time 
clock) were kept alphabetical order. The occupants the office 
could readily observe the workmen they checked and out; 
being rule the company that one should punch the time clock 
more often than once the morning and once the evening each 
working day. time card bore the name and number 
individual workman. Prior 1928 Foster made out the time cards 
for new men they went the pay roll, extended the men’s time 
thereon during their employment, and placed the cards their proper 
‘positions the racks. Other employees would collect the cards and 
turn them over the bookkeepers the main office, where records 
were made which the pay checks were subsequently written. 
After being prepared the main office, the pay checks were, 
appropriate times, brought the plant office sealed envelopes 
and deposited the racks places corresponding the time 
cards. was Foster’s duty inspect the racks and ascertain 
whether the names and numbers the pay envelopes corresponded 
the names and numbers the time cards. the men called 
for their checks, representatives the company would observe them 
see that each man took only his own check. 

Foster, his position foreman the sawmill, was 
hire and discharge men for that unit saw fit; being his 
province see that the sawmill was all times supplied with 
sufficient crew and that the men were properly allocated their 
respective duties. Although the men were listed under the heading 
the particular employment for which they had originally been hired, 
this designation was often incorrect, men were frequently changed 
from one job another. Unless such change involved difference 
the rate pay, the designation the card would remain the same. 
natural result this plan was that the cost statement, which was 
submitted the manager the end each month, did not 
accurately represent the pay roll computing the different unit 
costs, but simply disclosed the total cost operation. timekeeper, 
was also Foster’s duty see that the men listed were actually 
working. His frequent presence the vicinity the time clock and 
the card rack was necessary, and made easy for him manipulate 
the time cards his advantage without exciting any suspicion the 
part his fellow employees. 

November, 1928, the main office was moved the plant, and 
the two offices were there consolidated. The same general routine, 
however, was still followed; the greater number employees there- 
after working the vicinity the time clock affording additional 
opportunity for watching the men and enforcing the company’s rules. 
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After this office consolidation, Foster longer extended the men’s 
time the cards; his duties timekeeper being also somewhat 
restricted. 

Under this system, manifestly, too much authority was vested 
Foster, and he, being ready cheat his employer, found ample 
opportunity so. His fraudulent operations commenced during 
the month November, 1927, when inserted the racks time 
card bearing the name Bell, fictitious person. Every two 
thereafter inserted new card bearing this name, and 
the following July added another card bearing the name George 
Osborne. carried these two cards along until the following April, 
when added third the name Ferris, and September, 
1929, added fourth card the name Lee Mitchell. Cards 
bearing these four fictitious names were carried along Foster until 
his fraudulent operations were exposed December, 1929. 

Prior the consolidation the offices, had been simple 
matter for Foster himself punch the time clock twice each day for 
the dummies for whom had written cards. The manipulation 
the time clock was not easy after the consolidation November, 
1928. Thereafter Foster would come the office early, before the 
arrival the other employees, and would then punch the clock for the 
fictitious workmen. check them out evenings was more difficult, 
but would generally ask some workman punch the clock twice, 
once for himself and once for dummy, giving some plausible excuse 
for desiring this, done. method, course, was attended 
with everincreasing risk, but the system, nevertheless, was followed 
successfully until some time during December, 1929. not 
punching the time clock and other matters connected with this 
fraud Foster had any active confederates consciously helping him 
impose upon the company not disclosed the record. 


Foster obtained possession the pay checks drawn favor 
the nonexistent workmen abstracting the same from the card rack 
convenient times when his acts were not observed. would then 
indorse the names the respective fictitious payees, and cash the 
checks the various banks named parties defendant this action, 
with defendant Schlesinger Sons, Inc. the 113 
checks, all but were indorsed only with the name the payee; 
addition such indorsement, bore the genuine signature Foster. 
The checks upon which Foster indorsed his own name and many 
the other checks were cashed the Puget Sound National Bank 
Tacoma, where Foster maintained personal account. There 
some evidence the record the effect that Foster brought this 
bank persons whom represented the individuals named 

the checks and introduced them such payees, and that 
thereafter the bank cashed pay checks for these individuals, either 
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for them personally for Foster their presence. Foster testified 
that, cashing the checks, was always alone, and that the different 
banks honored the checks when presented them. Examination 
the checks discloses that the indorsements were cleverly executed; 
Foster carrying out consistent plan his fraudulent manipulations, 

Upon discovery the thefts December, 1929, appellant’s 
officers obtained from Foster complete confession, whereupon re- 
spondent (drawee bank) was notified, turn notifying the other 
persons who had cashed the checks. portion the money 
fraudulently obtained was ever recovered from Foster. Apparently, 
the only property which owned was automobile small value, 
which was turned over appellant. 


holding that the company could not recover against the 
bank, the court said: 


The first matter determined is, course, whether not 
respondent the Bank California, responsible appellant 
for any the losses occasioned Foster’s dishonesty. Other matters 
depend upon the determination this question. 

Appellant makes fourteen assignments error, all based upon 
findings the trial court, save the formal assignments alleging error 
denial appellant’s motion for new trial and the rendition 
judgment dismissing the action. 

its answer, respondent set forth six affirmative defenses, alleg- 
ing, first, that appellant was negligent its method bookkeeping 
and the plan which followed drawing and delivering its pay 
checks; second, that the fraudulent checks were actually delivered 
the person whom appellant intended deliver them, and that 
appellant knew, should have known, that these checks were from 
time time being delivered the person who indorsed thereon the 
names the respective payees thereof, and that the proceeds the 
checks were fact delivered the person intended appellant 
receive payment thereof; third, that appellant negligently failed 
notify the respondent the fraud within days after receipt 
the monthly statements furnished appellant respondent; fourth, 
that the action was barred the 60-day statute fifth, 
that recovery upon all checks dated and charged appellant prior 
November, 1928, was barred the 3-year statute limitations; 
and, sixth, that appellant was estopped recover judgment against 
respondent because, issuing the checks which were fraudulently 
procured, appellant represented that the payees therein named were 
its employees, and because failed notify respondent the fraud 
until long period time after its discovery and that account 
this delay respondent had lost valuable rights. 
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The trial court found that appellant was negligent its method 
keeping the roll and time its employees the sawmill depart- 
ment and making its pay roll, that was also negligent its 
method delivering its pay checks its employees, and that had 
negligently intrusted Foster alone with all matters connected with 
the employment help, the keeping the men’s time, the preparation 
the data upon which its pay checks were issued, and the supervision 
the delivery the pay checks the men. 

evident that the system, used appellant keeping the time 
its men, preparing its pay roll, and distributing the pay checks 
was poor and afforded great opportunities for fraud the part 
dishonest employee. adequate check was made ascertain who 
was actually employed was working, and the time clock system, 
operated, was easily beaten, the result proved. Appellant issued 
its regular pay roll checks over period years, the payees which 
were, fact, nonexistent. intended that these checks cashed, 
supposing that the money had been actually earned the payees. 
the trial court, its oral opinion, well stated: reimburse 
itself for the loss sustained its own mistake, now asks the Bank 
California pay the money used cashing these checks, 
claiming the Bank should have discovered what the company itself, 
with all its knowledge its employees, failed discover making 
its pay roll.” 

important remember that the checks with which are 
here concerned were not forgeries. They were admittedly regularly 
drawn and signed appellant’s agents and officers. There clear 
distinction between forged check and the forged indorsement 
check. The obligation drawee bank its depositor well-nigh 
absolute, far the depositor’s signature check concerned. 
The drawee’s liability connection with the payment genuine 
check, far the matter any indorsement thereon con- 
cerned, presents entirely different questions. 

The drawer check cannot recover from the bank paying the 
same forged indorsement, where the payment was the proximate 
result the drawer’s own conduct, unless the bank its negligence 
has rendered itself liable, spite the drawer’s negligence. The rule 
that bank which pays check upon forged indorsement must stand 
the loss limited instances which the acts the depositor have 
not increased the risk lawfully resting upon the bank. The equitable 
doctrine that, between two innocent persons, the one whose act 
was the cause the loss should bear the consequences, applies 
many cases. This rule was held applicable the United States 
Circuit Court United States National Exchange Bank, 
163; appearing that the drawer the check delivered the same 
person whom believed the payee therein named, this 


648 


THE BANKING LAW JOURNAL 


person forging indorsement the check which procured its 
payment the drawee. The Court Appeals the District 
Columbia, the case Central Nat. Bank, etc., National 
520, used the following language: “It principle natural 
justice that, between two innocent persons, the one whose act was 
the cause the loss should bear the consequences. the trans- 
action this case began with Lester, was his duty use diligence 
ascertain the identity the party with whom dealt. Failing 
make this discovery, became the victim fraud. The im- 
postor having succeeded this first and essential step the practice 
the fraud, the next was comparatively easy one. The bank 
had right believe that Lester had acted with full knowledge 
the party whom gave the check for the money, and its duty 
him was discharged when satisfied itself that the payment was 
intended made the party who presented it.” 

The Supreme Court Ohio, the case McHenry Old 
(N. S.) 1111, denying relief the drawer check against 
the drawee bank, held that the facts shown relief might denied 
upon one two grounds: First, that did not appear that the name 
the person whom the check was paid was not the name the 
payee therein named; the other being the rule that, where two inno- 
cent persons must suffer loss the fraud misconduct third 
person, who first reposes the confidence and commits the first over- 
sight must bear the loss, the court holding that the plaintiff was 
estopped his own lack caution demand payment the 
amount the check. 

Brady Bank Checks, after calling attention the general 
rule that bank paying depositor’s check forged indorsement 
cannot charge the check against the drawer’s account, the author 
refers the rule that depositor may guilty such negligence 
will preclude him from holding the drawee bank responsible the 
event that his check paid forged indorsement (pages 250, 251). 
Manifestly, stated the text cited, specific rule can laid 
down just what conduct the part the drawer check 
will constitute negligence sufficient preclude him from holding the 
drawee bank liable for paying his check upon forged 
each case depending upon its own circumstances. The case 
Weisberger Co. Barberton Savings Bank, Ohio 21, 
that case, the court held that the drawer check, intended 
delivered payee New York, but mailed error another city 
where came into the possession person having the same name 
the payee, who indorsed the check and collected the money, could 
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not recover from the bank; the fraud having been made possible 
his own negligence. this connection, the text (citing copious 
authority) calls attention the rule that indorsement made with 
intent defraud, person having the same name the payee 
the check, is, law, for some purposes, much forgery 
though the names the persons differed. 

the text cited, questions arising connection with the liability 
bank which pays check indorsed impersonator the 
name which has assumed for the purpose fraud are considered, 
and stated that the weight authority such indorsement 
not forgery, and the drawee bank protected paying thereon. 
The text continues: 


“In these cases the indorsement cannot regarded forgery 
render the drawee liable the drawer because the drawer 
intends the check, indorsed and negotiated collected the 
person with whom deals and whom delivers the check. The 
impersonator guilty crime, but the crime not that forgery. 
rather obtaining money under false pretenses. 

“The liability the drawee bank the same whether the person 
impersonated person actual existence person existing only 
the imagination the impostor, created him for the further- 
ance his own wrongful ends.” 


The Supreme Court Iowa, the case Erickson Iowa Nat. 
Bank, 211 Iowa, 495, 230 342, 345, reversed judgment 
the trial court rendered matter law favor plaintiff, the 
depositor, and held that the questions fact the negligence 
the parties should have been submitted the jury. the course 
its opinion the court said: “It also manifest upon this record that, 
the payee each check had been genuine, there would have been 
false indorsement and negotiation the check. therefore 
apparent that the system devised and put use the plaintiff- 
corporation, and participated and relied the drawee-bank, 
broke down the very office the corporation, not through any 
weakness the system, but through the failure the corporate 
officers observe its requirements.” 

The court held that, signing pay roll checks and placing them 
course distribution, the drawer represented that the checks 
were issued its regular pay roll, and that the payees therein named 
were “actual present employees the corporation.” While the 
matter ultimate responsibility was not determined the case 
cited, the language the court point considering the ques- 
tions here decided. 

the case bar, appellant subject even more criticism, 
its officers were negligent, not only failure see that its regula- 
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tions were carried out, but also placing operation system 
which may said have invited the fraudulent operations its 
foreman and timekeeper. 

the case bar, appellant was conducting large business 
many years’ growth. had, course, complete control over its 
own affairs, and could establish such checks and balances matters 
connection with its employees and its pay roll thought fit. 
The system which adopted was manifestly poor. carrying out 
this system, appellant’s execution was even more careless than its 
judgment adopting the same. Appellant permitted its employee, 
Foster, pad its pay roll for over years, during which period 
appellant regularly issued its pay roll checks, payable fictitious 
and permitted Foster obtain possession these checks 
and procure from respondent payment thereof. Under the rule 
comparative innocence, such course conduct clearly prevents 
appellant from recovering judgment this case. 


Check Kiting and Overdraft Losses Covered 
Fidelity Bond 


Losses sustained bank result its cashier’s 
allowing the kiting checks and overdrafts are insured 
fidelity bond protecting the bank against loss through any 
dishonest act any its employees. Fidelity Deposit Co. 
Maryland Bates, United States Circuit Court Ap- 
peals, Fed. Rep. (2d) 160. 

The transactions permitted the cashier (Sloan) and 
which the bank complained its action against the Fidelity 
Company are described the court the following lan- 
guage: 

Between June 18, 1930, and November 1930, Sloan, without 
knowledge authority the board directors the bank, per- 
mitted Owens, customer, overdraw his account the 
extent $2,077.84, time when Owens had already exhausted 
his credit the bank. Sloan, the time this overdraft 
mitted, was acting for Owens number business transactions 
and was personally interested with Owens therein. 

From September 1931, October 19, 1931, Sloan permitted 
checks drawn against the account the Pennsylvania Oil Company 
paid, when their payment created overdraft $7,361.65, 
the checks paid being withheld from posting for the purpose 
concealing the existence the overdraft. note for $6,730 made 
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the oil company and Charles Cawley (represented the 
sole proprietor the oil company) was given the bank order 
partially cover such overdraft. This note, together with other 
notes given the oil company, brought the aggregate the in- 
debtedness the oil company and Cawley, its proprietor, the bank 
$20,302, more than $5,000 excess the authorized line 
credit granted The note was not paid, and the oil com- 
pany and Cawley became bankrupt. 

From October 18, 1931, October 24, 1931, Sloan credited 
paid caused credited paid Cawley the oil com- 
pany large amounts for checks drawn other banks and not paid 
for lack funds. The checks totaled $12,085.02, upon which the 
bank recovered only $168.13. Sloan knew this check-kiting opera- 
tion and actively aided Cawley and the oil company obtaining 
these funds from the bank. 

about October 22, 1931, Sloan, without the approval 
the board directors the bank, took the oil company’s note 
for $1,500, and October 23, 1931, took its note for $2,770.76, 
crediting the amount the notes the account the oil company, 
and permitting the withdrawal these credits, which created over- 
drafts addition those previously referred to. The notes were 
not entered accounts receivable, but were carried “cash items.” 
The notes were never paid, were uncollectible, and the amount the 
additional overdrafts was lost the bank. 

Between January 1932, and January 15, 1932, Sloan, 
while personally indebted Jarvis and Cawley, paid 
directed paid, out the funds the bank, $2,087.97 sight 
drafts and bad checks drawn for the benefit the oil company, 
Cawley, and Jarvis, and this amount was lost except for credit 
$73.24. 


holding that the surety company was liable its bond, 
the court said: 


Did the evidence justify finding that the bank’s losses were due 
dishonest acts Sloan? The meaning the word “dishonesty” 
used fidelity bond has been discussed this court United 
States Fidelity Guaranty Co. Egg Shippers’ Strawboard Filler 
Co, (C. 148 353, 355. said: 

“The test not whether intended personally profit his 
course, though that did perhaps permissible inference from 
the facts shown. occupied position trust and confidence 
which secretly betrayed. received compensation for guarding 
the interests his employer and was willfully, intentionally, and 
grossly faithless. This not case mere indiscretion error 
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judgment. There was breach trust, want financial integrity, 
coupled with deceit and concealment, and resulting financial loss 
the employer. was both fraud and dishonesty within the 
meaning the bond. Cases involving fidelity bonds insuring against 
‘embezzlement and larceny’ ‘fraud and dishonesty amounting em- 
bezzlement larceny’ are obviously not point. the bond 
before the terms ‘fraud’ and ‘dishonesty,’ while relating pe- 
cuniary matters, are employed broader and more comprehensive 
sense. They are not restricted such conduct imports criminal 
offense.” 

Citizens’ Trust Guaranty Co. West Virginia Globe 
Rutgers Fire Ins. Co. 229 326, 329, page 330, Ann. 
Cas. 1917C, 416, action fidelity bond limiting liability loss 
sustained “by reason the fraud dishonesty the employee,” 
the court said: 

“The meaning fraud and dishonesty extends beyond acts which 
would criminal. They are given broad signification, and 
taken most strongly against the surety company. City Trust, Safe 
Deposit Surety Co. Lee, 204 69, [485], 488.” 

And Maryland Casualty Co. American Trust Co. 
(2d) 137, 138, the court used this language: 

“Insurance against dishonest acts insurance fidelity; 
intended to, does, guarantee openness and fair dealing the 
part the bank’s officers. intended to, does, underwrite that 
the bank’s officers shall act with common honesty and eye single 
its interests.” 

question perhaps closer whether the act within the mean- 
ing the policy must said ‘dishonest,’ for dishonesty within 
such contract may something short criminality. The 
appeal the mores (customs) rather than the statutes. 
Dishonesty, unlike embezzlement larceny, not term art. 
Even so, the measure its meaning not standard perfection, 
characterized dishonest the common speech ‘Our guide 
the reasonable expectation and purpose the ordinary business 
man when making ordinary business Bird St. Paul 
Fire Marine Co., 224 47, 51, 120 86, 87, 
875; Silverstein Metropolitan Life Ins. Co., 254 
81, 84, 171 914. 

this standard govern, think the quality the teller’s 
act for the triers the facts.” 

Like the question negligence, the question dishonesty must 
left the triers fact there conflict the evidence, 
even there conflict, provided fair-mided men might honestly 
reach different conclusions. seems clear that, under the 
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evidence, the question whether the losses occasioned the acts 
Sloan were due his dishonesty was question for the jury. His 
acts allowing overdrafts and the kiting checks must have been 
attributable least one three things: Dishonesty, negligence, 
utter incompetence. The jury evidently reached the conclusion that 
was not merely negligent nor merely incompetent. They saw the 
witnesses, including Sloan, and heard them testify. would have 
disposition disturb their findings, even had the power 
so. 


Notice Dishonor Telephone 


charge indorser with liability imparts the indorser 
the identity the instrument dishonored and the fact the 
dishonor. Winn Perryman, Court Appeal Louisiana, 
160 So. Rep. 804. 

the opinion the court said: 


This second suit brought plaintiff against Perry- 
man, Perryman, Batton, and Hardman, all resi- 
dents Webster parish, indorsers promissory note. the 
first suit, which was appealed this court, reversed the judgment 
the lower court far rejected the demand the indorsers, 
and dismissed the action them non-suit. Winn Batton 
al. (La. App.) 152 So. 

While the objection counsel for defendants that our expressions 
the former opinion went further than necessary for decision 
the question before may well founded, those expressions, 
quoted below, are correct, pertinent the present issue, and decisive 
it: 

“There sacramental form for the giving notice dishonor 
negotiable instrument those secondarily responsible thereon 
(sections 89, 96, Negotiable Instruments Law). may done 
telephone, personal conversation, writing. Notice sufficient 
imparts the indorsers the identity the instrument dis- 
honored and the fact dishonor. The law requires that the notice 
given not later than during the day following the dishonor the 
instrument (section 103, Act No. 1904). The purpose such 
notice, addition holding those secondarily liable thereon, 
afford those thus bound for its payment opportunity discharge 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §948. 
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before suit filed enforce payment thereof, with consequent 
costs. 

“The petition this case carefully described the note sued on. 
alleged therein that payment thereof had been demanded 
defendants, without success, and that the whole the note remained 
unpaid. seems that the service petition herein the day 
was filed would operate notice dishonor the note, the 
most impressive character; and especially does this appear 
take into consideration the fact that the law requires particular 
form for such notice.” 

For the reasons assigned, the judgment appealed from affirmed. 


spite the above decision, giving notice dishonor 
telephone not safe practice follow. Such notice 
was held insufficient the case Mayor Boyle, 
Supp. 729. 


Procedure for Corporate Trustee Where Trustees 


Disagree Investments 


her will woman named individual and bank 
executors and trustees. The will authorized the trustees 
retain any investments belonging the estate, whether legal 
investments for trustees not, and further authorized them 
exercise their judgment making investments. The will 
also provided that, the event difference opinion 
the interpretation and carrying out the provisions the 
will, the preference the trustee should prevail. 
With reference the liability the corporate trustee, was 
held that, there were difference opinion and the indi- 
vidual trustee filed her decision writing with the corporate 
trustee, the latter would relieved from liability following 
such decision, except cases growing out fraud gross 
negligence. such cases the corporate trustee would 
justified applying the court for instructions. 
Langdon’s Will, Surrogate’s Court, Westchester County, 
New York, 277 Supp. 581. 

The opinion Surrogate Slater this case reads fol- 
lows: 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 
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This case where the decedent stated her will that, case 
difference opinion arises between the individual executor and trustee 
and the corporate executor and trustee, the preference judgment 
granted the individual executor trustee. The question in- 
volved is, the corporate trustee relieved from liability the event 
that difference opinion arises between them executors 
trustees and the opinion the individual executor trustee asserted? 

The eighth paragraph the will gives the rest, residue, and re- 
mainder the estate trustees collect and receive the income 
and pay over the net balance the sister, Ellen Langdon, during 
the term her life. Upon the death the sister, several bequests 
from the residuary estate are made. 

The eleventh paragraph the will authorizes the executors and 
trustees, shall deemed expedient, “to retain any prop- 
erty the same form investment which may the time 
decease, any law the contrary notwithstanding.” The clause 
also declares that the trustees their successors “shall not re- 
stricted the investments provided law which executors 
trustees may invest, but shall have full power and authority invest 
any securities, stocks, bonds other investments which his, its 
their judgment are safe, and for the best interest estate. 

The fourteenth paragraph the will reads follows: hereby 
nominate, constitute and appoint sister, Ellen Langdon, and 
the Chemical Bank and Trust Company, New York, New York, 
executors and trustees this last Will and Testament. the 
event sister’s death her failure qualify for any reason, 
hereby nominate, constitute and appoint executor and trustee, 
nephew, Andrew Langdon, her place and stead. the event 
difference opinion between executors and trustees the 
interpretation and carrying out the provisions this Will, 
wish and hereby direct that the preference sister 
nephew shall prevail.” 

this paragraph the decedent points the sister the final 
judge the event difference opinion between the executor 
trustees. 

The account proceedings shows that the decedent had bonds 
and common stocks good companies, with dividend records behind 
them, the extent over $300,000. 

construction paragraphs eleventh and fourteenth desired 
because the sister, Ellen Langdon, believes for the best 
interest the estate and accordance with the intent the testa- 
trix continue the present investment the estate, or, changes 
are advisable, reinvestment sound preferred common stocks. 
The Chemical Bank Trust Company uncertain whether should 
acquiesce such investment policy, and whether, doing, 
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relieved from responsibility the event that eventually should 
determined that the investments retained selected Miss Langdon 
and acquiesced the corporate fiduciary were improper for 
trustees. 

apparent that there has been shrinkage this estate. 
However, stocks left decedent carry better rate interest than 
would come the sister trustee, the life beneficiary, the same were 
sold and invested legals. The will broad enough protect trus- 
tees successor trustees the holding the purchase nonlegal 
stocks bonds. only their judgment guide them, and 
errors judgment are not the foundation for surcharge. 

The testatrix appreciated that she had good nonlegal bonds and 
common stocks that would bring ample income. she said, the 
event difference opinion regarding any such matters, the judg- 
ment the sister should decide. 

The decedent wanted the sister, the primary beneficiary the 
trust the residuary estate, have the right decide questions 
policy arising under the will. question relating the investment 
the life beneficiary’s estate highly important one these times. 
was distinct departure from the usual. 

Executors and trustees may appointed with separate functions. 
will may relieve trustees from liability. The case which goes the 
farthest Matter Benjamin Knower’s Estate, 121 Misc. 208, 
324; Matter Winburn’s Estate, 140 Misc. 18, 20, 249 '758. 

The words the instant will merely provide another way say- 
ing what was said the testator Matter Winburn’s Estate, 
supra. Such provisions are themselves protection executors 
and trustees unless there proof fraud gross negligence. 

hold that, the event difference opinion between the 
executor trustees herein regarding the affairs the estate, the 
decision should made the sister writing and witnessed and 
filed with the corporate fiduciary the end that the trust company 
may relieved from any responsibility. 

When the sister, the life beneficiary, makes decision, where there 
difference opinion between the executor trustees, pursuant 
the fourteenth paragraph the will, and files her decision above 
indicated, the corporate fiduciary will relieved from liability, ex- 
cept may grow out fraud gross negligence. the event that 
the corporate fiduciary concludes that the decision the sister 
amounts gross negligence, then they will within their rights 
seek the instruction the court. 


Submit decree accordance with this opinion and decision. 
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Bank, Executor, Not Subject Surcharge for 
Interest 


bank, acting executor will, which deposits cash 
received from the sale securities demand account bear- 
ing interest, will not surcharged with interest where 
the law prohibits the payment interest upon demand ac- 
counts, the theory that the executor should have invested 
the funds short term interest bearing securities while await- 
ing permanent investment. Sonderling’s Will, 
City Bank Farmers’ Co., Surrogate’s Court, 
Westchester County, 279 Supp. 703. 

The following paragraphs are quoted from the court’s 
opinion: 

With regard the objection seeking surcharge for interest 
cash balances: The account shows that the decedent had only 
small amount cash the time his death. The will failed 
permit the trustees hold nonlegal securities. The usual functions 
executors administrators are the payment debts, marshaling 
assets, the conduct the business the testator, any, the set- 
ting trusts, any, and the distribution the property the 
estate those entitled under the will. All these duties are supposed 
performed seven months from the date letters. order 
pay debts and set the trusts with legal securities, the 
duty the executor the administration the estate sell securi- 
ties timid market quite unready absorb large lots securities. 
This started January, 1934, and continued sell until 
June 19, 1934; the entire amount sold being $465,297.39. 

The objectors say that, when the executor acquired this large 
amount money from the sale securities, failed receive in- 
terest the cash balances provided for section 188, subd. 11, 
the Banking Law, existed prior May 11, 1934. 

The accounting executor contends that, September 28, 1933, 
the New York Banking Board suspended operation subdivision 
section 188 the Banking Law had the power 
chapter 41, Laws 1933, effective March 1933, when was authorized 
suspend any provision the Banking Law whole part 
(Moses Guaranteed Mortgage New York, 264 476, 
191 that June, 1933, the Federal Banking Act that 
year, section (b), the Act (12 USCA amended section 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 
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the Reserve Act, and added new paragraph which said: 
“No member bank shall, directly indirectly any device whatso- 
ever, pay any interest any deposit which payable demand. 

These laws were passed the time the national crisis 
the banking conditions the country. 

Section 188, subd. 11, the Banking Law, was amended chap- 
ter 501 the Laws 1934, effect May 11, 1934, which made the 
statute thereafter applicable only moneys held “time deposits.” 
Moneys deposited banks executors administrators are de- 
mand deposits. Executors, trustees, and administrators were 
position where they could not secure interest upon demand deposits. 
The law forbade it. May 11, 1934, the provisions the 
Banking Law requiring the payment interest cash balances 
the rate per cent. had been suspended. After that date the 
amendment removed the requirement except “time deposits.” 
Proposed legislation before the present Legislature provides for 
rate under certain conditions. The proposed law provides for the 
future. This objection dismissed. 

This leads the consideration the further objection that 
the executor should have withdrawn the money and invested 
some short-term government securities. Should the executor sur- 
charged for the interest the amount that could secured 
short-term security? the statute forbids the banks grant in- 
terest upon demand deposits, the question raised whether the 
ordinary conduct fiduciaries has been violated not investing 
temporary investments. There paucity decisions the 
question. few months elapsed between the time when substantial 
amount was received the sale securities and the time when the 
sum was invested. consider the lapse time this case not 
unreasonable time for reinvestment. This objection dismissed. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


PAYMENT CHECK WITH SIGNATURE NOT 
CORRESPONDING SIGNATURE CARD 


American National Bank Miles, Court Appeals Tennessee, 


bank may pay check bearing the genuine signature the 
depositor, even though the signature not the same form the 
signature the signature card file the bank, provided that 
there agreement between the depositor and the bank that the 
latter will pay only checks signed specified form. 

The signature the check this case was this form 
Miles.’’ The signature the depositor’s signature card was this 
form ‘‘Stanley The depositor’s reason for not wanting 
the check paid was that had given payment amount 
which had lost dice game, which claimed that the dice 
used were crooked. did not, however, instruct the bank stop 
payment the check and the bank paid upon presentment. 
was held that the bank was not liable the depositor. 

seems that bank may return check because improper 
signature, but that not required the signature 
genuine, the absence special agreement. 

decision line with this one Wagner Chemical Bank 
Trust Co., 276 Supp. 717, published the June issue the 
Journal page 461. 


Action Stanley Miles against the American National Bank. 
Judgment for plaintiff, and defendant appeals error. 

Reversed, and suit dismissed. 

Fyke Farmer and Bass, Berry Sims, all Nashville, for plaintiff 
error Bank. 

Edward Rutherford, Nashville, for defendant error Miles. 


FAW—P. suit was instituted August 1933, before 
justice the peace Davidson county, Stanley Miles (here- 
inafter called plaintiff) against American National Bank (hereinafter 
called defendant). The cause action stated the warrant is, ‘‘a 
plea debt due the wrongful payment check the sum 
$300 and charging same the account the 

The testimony the plaintiff, Stanley Miles, follows: 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §§1164, 1283. 
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dealer and was engaged that business the year 1931. the year 
1931 had and the present time has personal checking account 
the American National Bank. 

September 1931, issued check for $300.00, payable 
and delivered Stanton who runs gambling house 
the County Cheatham and outside Davidson County, known 
Ridgeway Inn. Said check made Exhibit his testimony. 

agreement the parties, said original check, which marked 
Exhibit No. the testimony Stanley Miles and identified 
the signature the Judge, attached the transcript and made 
part the record.) 

signed his name this check ‘S. Miles.’ the time 
his checking account with the defendant, American National Bank, was 
opened was required sign signature card, and signed that 
eard ‘Stanley Miles.’ 

did not recall having given any check this account signed 
Miles prior the time this check was given but all his checks 
that account were signed Stanley Miles. 

was out the Ridgeway Inn the night this check was given, 
gambling. The dice were crooked. gave this check Stanton 
settlement this gambling debt. gave him the check and told him 
not cash it, and walked out. Stanton came down see him the next 
day and Miles told him then that the dice were crooked, and told him 
that did not intend pay the check, and that the bank would not 
cash the check anyway. Stanton said would not blame him for not 
paying the dice had been crooked. 

didn’t have enough money his account pay the check 
until October 22, 1931, when made deposit $300.00, which was 
eredited his account. The check was paid the bank the day 
made that deposit. 

knew the time gave the check that had signed the 
signature card the bank ‘Stanley Miles.’ 

this transaction drew another check his 
count, payable White McClanahan and Rayburn Rose, Agents, 
Auctioneers and owners, signed ‘S. Miles,’ and made this check Ex- 
hibit No. his testimony. 

agreement the parties, said original check, which marked 
Exhibit No. the testimony Stanley Miles and identified 
the signature the Judge, attached the transcript and made 
part the record.) 

bought lot auction sale Inglewood, and gave this 
check part payment it. didn’t have any blank checks and 
they asked him sign this check. signed this one Miles, 
like did the other one. This check was returned unpaid. 

defendant objected the introduction this check evi- 
dence upon the ground that was subsequent the date the check 
involved this suit and was irrelevant and immaterial any the 
issues the suit. This objection was overruled the court, and de- 
fendant excepted.) 

was slip attached this check when was returned, 
showing was not paid because the signature did not agree with the 
signature file. 
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‘‘Prior the time his giving the check which this lawsuit 
was based had given Stanton other checks for losses sustained 
Ridgeway Inn, drawn his account the American National Bank, 
all which had been paid. These checks signed Stanley Miles. 


The testimony defendant’s witness Akin (teller) 
follows: 


Examination. Said Akin testified teller the 
American National Bank the present time and was teller the 
year 1931. remembered cashing the check question and remem- 
bered that was presented Stanton. did not know what 
the check was given for. did not know that was given for 
gambling transaction. The check was presented the window and 
paid the regular course business. the time paid the check 
did not notice that was signed Miles instead Stanley 
Miles. had known the plaintiff for some time and recognized the 
plaintiff’s signature the check. The plaintiff had another account 
the name the Miles Motor Company, checks which were drawn 
the name Miles Motor Company Miles. 

paid the check assumed that the plaintiff drew the 
check and intended for paid and charged his account. 

Examination. testified that did not know the time 
the check was paid that the plaintiff’s account was opened the name 
Stanley Miles. The bank kept the signature file and 
had access them. 

cashing the check sent the bookkeeping depart- 
ment find out the balance the account was sufficient pay it. 

testified that the reason the second check, payable 
han Rose, was not paid the Bank was that was presented after 
plaintiff had raised the question about the payment the in- 
volved this case. 

the second check was returned the American National Bank 
attached slip showing that was not paid because the signature 
did not correspond with the signature 


understand the briefs, the view counsel for both 
parties that the evidence undisputed and that there was issue 
fact for the jury determine; and this view concur. 

was proper for the trial judge dispose the respective mo- 
tions the parties for peremptory instructions separately, did 
(Virginia-Tennessee Hardware Co. Hodges, 126 Tenn. 370, 149 
1056; King Cox, 126 Tenn. 553, 151 58), and the ultimate 
question for decision here whether, upon the undisputed evidence, 
the plaintiff the defendant entitled favorable judgment. 

There evidence contract between plaintiff and defendant 
that plaintiff’s checks would not paid defendant the signa- 
ture was not the precise form the ‘‘signature viz, ‘‘Stanley 
Miles’’; hence cases holding that bank bound its contract 
pay checks unless signed specified form are not point. 
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require their depositors furnish signature cards when checking 
account opened, and that the primary purpose such signature 
that the bank may have its possession specimen the 
handwriting the depositor, for the purposes comparison when 
needed determine whether signature purporting that the 
depositor genuine spurious. 

elementary that the relation between bank and its general 
depositor that debtor and creditor—the debt being due demand, 
and the undertaking the bank that will pay out the funds 
ordered the depositor. 


bank has right make repayment deposit with- 
out writing the nature check, order, receipt, and incurs 
liability thereby, payment made person entitled receive it, 
entitled demand written order for the payment depositor’s 
funds, and the universal custom banks require such order. 
673, 382. 


However, has been held numerous cases (from other jurisdic- 
tions) that although virtue the implied contract arising from 
the usage the banking business, bank entitled demand some 
written evidence order depositor pay out his deposit, and 
not bound act oral order; may, elects, waive its 
right written order, and pay out the funds deposit the oral 
order the depositor. See annotation, 175 seq. 

The underlying principle the cited cases that, the bank has 
paid out the funds the depositor directed him, matter 
what manner form the order given, the bank further liable 
the depositor for the amount thus paid out. 


depositor’s right withdraw his deposit absolute, and the 
bank bound honor his checks and cannot refuse the ground that 


Such, for example, pay gambling debt. Armstrong Ameri- 
can Exchange National Bank, 133 433, Ct. 450, Ed. 
747 (headnote 12); Snyder Corn Exchange National Bank, 221 Pa. 
599, 876, 128 Am. St. Rep. 780, 789. 

true that the signature the drawer one the ‘‘elements 
which are essential’’ the validity check. Morse Banks (6th 
Ed.) 365. And ‘‘the general rule undoubtedly that the bank has, 
its peril, know the genuineness the signature its 
People’s Bank Franklin Bank, Tenn. 299, 301, 716, 
724, Am. St. Rep. 884. 
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But, the present instance, the signature the check ques- 
tion was the genuine signature the plaintiff, and the defendant’s 
teller who paid the check (the witness Akin) was well acquainted with 
plaintiff’s signature the form which appeared said check, 
viz., reason the fact that checks the Miles 
Motor Company, business owned plaintiff, which had separate 
account the defendant bank, were signed (by the plaintiff) 
Motor Company, Miles.’’ 

Cases involving corporation checks signed (for example) one 
officer the corporation, where the rules the corporation require 
that its checks should signed two its officers, and the signature 
furnished the bank showed, the bank otherwise had knowl- 
edge this requirement, are obviously not point the instant case. 
such the signature not that the corporation depositor, 
corporation can bind itself only through the act authorized 

For the reasons have stated, think the learned trial judge 
directing verdict for the plaintiff and that should have 
directed verdict for the defendant. 

There another fact disclosed the record which, although not 
necessary support the defense this case, might preclude recovery 
plaintiff, and that is, his failure notify the defendant ‘‘stop 
the check. Plaintiff’s right ‘‘stop payment’’ the 
check (as between himself and the bank) was clear Morse Banks 
[6th Ed.] 698), and there was abundance time which could 
have done so. lost $300 having that much his deposit ap- 
plied gambling debt, his negligent failure notify the defendant 
withhold payment the check was the efficient cause such loss. 
Cureton Farmers’ State Bank, 147 Ark. 312, 227 423; Snyder 
Corn Exchange National Bank, supra; National Bank Bangs, 106 
Mass. 441, Am. Rep. 349; Woods Malone Old Colony Bank, 114 
Ga. 683, 720, 929. The facts the cases just cited 
are not parallel the case bar, but the principle there announced 
that negligence the depositor may bar right which might other- 
wise have had against the bank. 

However, before stated, not think that the plaintiff can 
maintain the present action, even though his negligence disregarded. 

action because declined honor check drawn plaintiff, and 
signed ‘‘S. after plaintiff had begun the present suit and 
had been tried before the justice the peace. Plaintiff admitted that, 
issuing the latter check, ‘‘was just experimenting with the second 
check see the American National Bank would pay it.’’ would 
altogether unreasonable expect the defendant honor check 
signed ‘‘S. Miles’’ during the pendency action law which 
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plaintiff was seeking judgment against defendant upon the averment 
that defendant was without authority charge plaintiff’s account 
check signed that form. Plaintiff’s averment the lawsuit that 
defendant had authority charge his account check signed 
pay check threafter signed that manner. 

results that defendant’s assignments error are sustained, the 
judgment the circuit court reversed, the directed verdict for plain- 
tiff set aside, the defendant’s motion for directed verdict sustained, 
and plaintiff’s suit dismissed, and judgment will entered accord- 
ingly. 

The costs the cause, including the costs the appeal, will 
adjudged against plaintiff, Miles. 


POWER OHIO BANKS GIVE SECURITY 
FOR DEPOSITS 


Fulton, Superintendent Banks Ohio, Lloyds Casualty Co., 
Circuit Court Appeals, Fed. Rep. (2d) 295 


Statutes which authorize state its political subdivisions 
protect their deposits public funds taking security therefor 
impliedly authorize state banks pledge their assets security for 
such deposits. 


Ohio state banks are authorized give security for the de- 
posits the state its political subdivisions but are not authorized 


give security for deposits the United States municipalities 
outside the state. 


federal statute, requiring trustee bankruptcy take se- 
for deposits funds, does not authorize state 
bank pledge its assets security for such funds. The powers 
state bank cannot enlarged federal law. 


Suits the Detroit Fidelity Surety Company and Lloyds 
Casualty Company against Ira Fulton, Superintendent Banks 
Ohio, charge the liquidation the Standard Trust Bank Cleve- 
land, and others, which the Guardian Casualty Company intervened 
both cases. From the decree, the Superintendent Banks appeals 
each case, and plaintiffs separately appeal from the decrees their 
respective cases, and intervener cross-appeals each case. 

Affirmed part, and reversed part, and causes remanded. 

Mooney, Cleveland, Ohio (John Bricker, Columbus, 
Ohio, the brief), for Ira Fulton. 


NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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Royon, Cleveland, Ohio (Stearns, Chamberlain Royon, 
Cleveland, Ohio, the brief), for Lloyds Casualty Co. and Detroit 
Fidelity Co. 

Mare Grossman and Alfred Clum, both Cleveland, Ohio (Ezra 
Shapiro and John Smith, both Cleveland, Ohio, the brief), 
for City Cleveland and Board Education. 


MOORMAN, J.—The Standard Trust Bank Cleveland, state 
bank organized under the laws Ohio, made separate pledges the 
Lloyds Casualty Company and the Detroit Fidelity Surety Com- 
pany notes and mortgages owned secure them against losses 
depository bonds which they individually executed the board 
education Cleveland, the city Cleveland, the county Cuyahoga, 
Ohio, the city East Cleveland, the United States, and the town 
Franklin, Thereafter, December 1931, the bank was taken 
over for liquidation Ira Fulton, Superintendent Banks Ohio. 
The depositors not having been paid Fulton, each the surety 
companies brought suit against him asking that the notes and mortgages 
pledged sold and the proceeds applied the obligations due 
the depository bonds which had executed. The Guardian Casualty 
Company intervened both eases, alleging that was also surety 
for the bank the city Cleveland, and that the pledges given 
the other surety companies were held for its benefit cosurety. 
asked that part the proceeds the sale the notes and mortgages 
applied its obligation the city Cleveland. filed 
answers alleging that the pledges were invalid beyond the power 
the bank make. The cases were consolidated and heard together. 
The court directed sale the pledged securities and the application 
the proceeds the obligations the depository bonds, decreeing 
that the Guardian Casualty Company was cosurety with the Lloyds 
Casualty Company and the Detroit Fidelity Surety Company upon 
the indebtedness due the city Cleveland and entitled applica- 
tion part the proceeds its obligation the city. These ap- 
peals followed. 

The first question for decision one the power the bank 
pledge its assets obtain bond indemnify depositors against losses 
their dposits. conceded that the power this respect 
measured statutory authority. There statute Ohio giving 
specific authorization. The surety companies contend that the power 
conferred section 710-47 (e) the Ohio General Code. That statute 
gives state bank authority ‘‘to all needful acts, into effect 
the objects for which was has never been construed 
the highest court Ohio with respect bank’s right pledge its 

secure deposits. statute the United States (12 USCA 
24, Seventh), giving national bank the power ‘‘necessary carry 
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the business banking,’’ has been construed the Supreme Court 
the United States not authorizing national bank pledge its 
assets secure deposit public funds. City Marion Sneeden, 
291 262, 268, Ct. 421, Ed. 787. The language the 
two statutes substantially the same, and the absence au- 
thoritative Ohio decision the contrary, think the Ohio statute 
should given construction similar that given the federal act 
the Supreme Court. There are statutes Ohio, however, which 
authorize the custodian state funds (General Code, 330-3), county 
funds (General Code, 2722, 2726, 2732), city funds (General Code, 
4295 seq.), and funds board education the state (Gen- 
eral Code, 7605, 7607), protect the deposit such funds state 
banks taking pledges surety bonds therefor. See, also, General 
Code, 2288-1. The statutes also provide some instances that the 
the fund shall deposit bank. our opinion these 
statutes authorizing depositor funds the state and its subdivi- 
sions take security therefor are treated authorizing state 
bank pledge its assets secure such deposits. Compare Pixton 
Perry, Utah, 129, 269 144; First Am. Bank Trust Co. Palm 
Beach, Fla. 247, 117 So. 900, Commercial Banking 
Trust Co. Citizens’ Co., 153 Ky. 566, 575, 156 160, 
(N. 950, Ann. Cas. 1915C, 166. this view think 
the pledges were authorized far they were given protect the 
surety companies against losses their depository bonds executed 
the board education Cleveland, the city Cleveland, the county 
Cuyahoga, and the city East Cleveland. Snider Fulton, 
Ohio App. 238, 184 839, state bank failed and was placed 
the hands Fulton liquidating agent. Fulton deposited the money 
the bank another bank and took municipal bonds security 
therefor. The second bank failed later and was taken over for liquida- 
tion. The money which had been deposited this bank was repaid 
Fulton for the benefit the first bank and the securities released. 
Suit was brought compel Fulton return the money the second 
bank. was held that did not have return it, that was 
public fund, and that had the right, when depositing it, accept 
and the bank the power give collateral insure its return. This 
case confirms our view, above expressed, that state bank Ohio 
has the power pledge its assets secure deposit funds the 
state subdivision the state. not read, however, nor are 
the statutes which have referred construed, authorizing 
such pledge protect deposits public funds other than those 
the state Ohio one its subdivisions. think, therefore, that 
the bank was without authority make the pledges here question 
the deposits the United States and the town Franklin, 
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contended Fulton that while the bank could pledge its 
securities directly secure deposits funds the state, could 
not pledge them surety company order obtain bond run- 
ning the depositor. the bank could make the pledge the de- 
positor, can see reason why could not make the surety 
company which assumed the obligation for it; indeed, the statutes 
which have referred not only authorize direct pledge secure 
the funds the state, county, city, board education, but 
also the giving surety bond. There can legal distinction 
between the pledging bank’s assets depositor public funds 
protect such funds and the pledging them surety company 
for like purpose. Cf. Mothersead United States Fidelity Guar- 
anty Co., F.(2d) 644, 653 (C. 8). 

contended for the United States that the bankruptcy statutes 
(11 USCA 101), requiring trustee referee bankruptcy take 
security for the deposit bankruptcy funds, gave the bank the 
power give such security pledging its assets the surety com- 
panies therefor. think the contention cannot sustained, because 
the powers state bank cannot enlarged the federal law, but 
are measured, have stated, the authority the statutes 
the state under which the bank was organized, and there being noth- 
ing the Ohio statutes which authorized the Standard Trust Bank 
pledge its assets secure the deposit public funds other than the 
funds the state one its subdivisions, was without power 
authority make the pledges the funds deposited the referees 
and trustees bankruptcy. 

The trial court permitted the Guardian Casualty Company share 
the pledges the extent its obligation the city Cleveland 
the theory that the bond which gave the city was executed 
practically the same time Lloyds and the Detroit Company executed 
their bonds, and that the three them secured the same deposits. There 
are cases which seem support this view. They apply the old rule 
applicable accommodation indorsers, where held that one such 
indorser takes security, for the benefit all. Other cases hold 
that between paid sureties the one who takes the security entitled 
apply his own demands without sharing with others. There 
Ohio decision which would feel warranted following 
between the conflicting authorities. Perhaps the latest case the 
subject National Surety Co. Franklin Trust Co., 313 Pa. 501, 170 
683, where was held that equity did not require the sharing 
pledge between paid sureties. There can doubt that Lloyds 
and the Detroit Company had the right fix the terms upon which 
they would execute the depository bonds. This they did. There was 
showing fraud that the pledges were taken for the benefit 
Guardian Company well for themselves. Lacking such 
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showing, they should not required cede the fruits their dili- 
gence the Guardian Company. 

The decrees are affirmed far they order the sale the pledged 
securities and the the proceeds the obligations the 
bonds executed the Lloyds Casualty Company and the Detroit Fidel- 
ity Surety Company the board education Cleveland, the city 
Cleveland, the county Cuyahoga, and the city East Cleveland, 
but are reversed far they allocate part such proceeds the 
United States, the town Franklin, C., and the obligation the 
Guardian Casualty Company its bond executed the city Cleve- 
land. 


GUARANTY COLLECTIBILITY 


Citizens’ National Trust Savings Bank Seaboard Surety Corpora- 
tion, California District Court Appeal, Pac. Rep. 956 


agreement guaranteeing note, which provided that there 
should liability the part the guarantor the owner 
the note ‘‘shall collect said note,’’ guaranty collectibility. 
There liability the part the guarantor such case un- 
less appears that the debtor insolvent that the creditor has 
pursued the usual legal proceedings and that the debt has proved 
uncollectible. this case the brought suit against 
the guarantor six months before judgment was entered against 
the debtor and while appeal therefrom was still pending. 
was held that the suit was prematurely brought. 

The following usual form guaranty collectibility: ‘‘I 
hereby guarantee the payment the within note 

the other hand guarantor payment liable the guar- 
antee immediately upon the default the principal debtor, without 
demand notice. 


Action the Citizens’ National Trust Savings Bank Los 
Angeles against the Seaboard Surety Corporation America. From 
adverse judgment, plaintiff appeals. Affirmed. 

Mott, Valle Grant, and Edward Haley, all Los Angeles, for 
appellant. 

Lawrence Cahill, John Holland, and Arthur Stollmack, 
all Los Angeles, for respondent. 


EDMONDS, pro tem.—Bessolo Gualano, Inc., made note pay- 
able itself the principal sum $13,500 which was guaranteed 
Angelo Bessolo, Gualano, and Angelo Bessolo, Jr. This note 
was thereafter transferred the plaintiff bank, together with bond 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §557. 
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the defendant sued upon this action. This bond names the three 
individuals and the corporation principals, and itself surety, and 
recites that they are bound unto Berry, and any and all further 
holders the note, the sum $13,500 upon the condition ‘‘that 
the Obligee shall collect said note from said Principals any 
them, then this obligation shall void, otherwise remain full 
force and The defendant asserts that this guaranty 
and not guaranty payment, and the appeal from 
judgment based upon the conclusion law the trial court, finding 
this the legal effect the instrument and the action have been 
prematurely brought. 

The appeal the judgment roll and the facts are undisputed. 
The trial court found that the note and bond had been executed and 
delivered alleged plaintiff, and had been accepted the plaintiff 
before maturity, good faith, for value, and the usual and regular 
course business; that part the principal interest the note 
had been paid, and that June 1929, when the note became due, 
plaintiff made demand upon the maker and guarantors thereof; that 
August 1929, plaintiff notified the defendant the nonpayment 
the note, and demanded payment from surety; that August 19, 
1929, plaintiff commenced action against the makers and guarantors 
the note and recovered judgment thereon; that appeal this 
court was taken the defendants from that judgment, but without 
the filing any bond staying execution; and that the appeal was then 
pending and undetermined. 

response the issues raised defendant’s answer, the trial 
court found not true that plaintiff failed and neglected pro- 
ceed collect the note. also found the plaintiff bank had not been 
negligent and dilatory its efforts collect the note, and that the de- 
fendant surety company had not been exonerated from liability 
reason any acts the part plaintiff. 

Corpus Juris said that: ‘‘Where the guaranty the col- 
lection the collectibility the bill note, generally held 
note due course law, and the guarantor bound 
only upon condition that the drawee payee the bill note uses 
due diligence collect the debt from the drawer maker, and gives 
the guarantor notice the principal’s Cal. Jur. 951. 
the payee negotiable note indorses it, ‘‘I hereby guarantee the 
collection the within only conditional guaranty 
The indorsement, ‘‘We guarantee the collection the within 
note,’’ the same kind. guaranty the collection the amount 
debt becomes due likewise undertaking that the debt 
will paid the principal prosecuted with reasonable diligence. 
Cases where the foregoing were passed upon are collected note 
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Fall Youmans, Am. St. Rep. 390, 394. Phillips Lindley, 112 
App. Div. 283, 423, 425, the defendant made agreement 
said note without cost expense said Phillips.’’ was 
held conditional guaranty. The words, guaranty the col- 
lection this note George were also held create con- 
ditional guaranty. Cumpston MeNair, Wend. (N. Y.) 457. 

The Civil Code recognizes guaranty payment very dif- 
ferent one from guaranty collectibility. ‘‘A guarantor pay- 
ment performance liable the guarantee immediately upon the 
default the principal, and without demand notice.’’ Civil Code, 
2807. ‘‘A guaranty the effect that obligation good, 
collectible, imports that the debtor solvent, and that the demand 
collectible the usual legal proceedings, taken with reasonable 
Civil Code, 2800. 

The obligation the defendant this case not unconditional. 
provides that there shall liability ‘‘if the Obligee shall collect 
said note from said Principals any them.’’ This clearly 
guarantee collectibility and not payment. the case Nimmo 
Fitzgerald, 202 Cal. 565, 261 1015, 1016, was alleged 
that the sellers accounts represented and warranted 
that each and every one them was good and collectible. The court 
said: ‘‘The counterclaim does not state cause action. alleges 
that the sellers ‘warranted the defendants that each said accounts 
receivable was collectible, and agreed and guaranteed that the defend- 
ants would receive the money represented said accounts 
that the defendants attempted collect each and every one the 
aforesaid but have been unable collect any part 
the same; that the balance due upon said still 
uncollected, due, owing, and unpaid the These 
allegations not tender issue. Here the allegation merely 
that defendants attempted collect the accounts, but were unable 
so. There allegation that they were not good collectible, 
that the claims had been reduced judgment, and execution thereon 
returned unsatisfied, that the debtors were insolvent, and would 
futile prosecute them.’’ See, also, Menefee Robrt Klein 
Co., 121 Cal. App. 294, P.(2d) 219. 

Being guaranty collectibility, the liability the defendant did 
not accrue immediately upon the default the principal. The com- 
plaint this action was filed some six months before plaintiff’s judg- 
ment against the maker and guarantors was entered the superior 
court, and while appeal from that judgment was pending, this action 
was tried. There was attempt show that either the maker was 
the guarantors were insolvent, that the debt could not collected 
from them. The action was therefore premature held the trial 
court. The judgment affirmed. 
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FAILURE BANK AFTER 
BONDS FOR DEPOSITOR 


Kennedy Zimmerman, Supreme Court South Carolina, 178 
Rep. 497 


bank depositor instructed the bank purchase for him three 
Treasury Bonds and charge the purchase price against his 
account. The bank bought the bonds and failed the day they 
were received. The depositor claimed entitled the posses- 
sion the bonds. was held, however, that his only right was 
participate the liquidation general creditor. The reason was 
that the assets the bank were way increased augmented 
the transaction. 


Action Robert Kennedy against Simpson Zimmerman and 
another, conservators-receivers the Central Union Bank South 
Carolina. From judgment favor defendants, plaintiff appeals. 

Affirmed. 

The order Judge Townsend follows: 

This matter came before chambers the city Columbia, 
C., July 1934, upon submission controversy without action, 
agreement, and statement facts, for determination the question 
therein presented. 


From the statement facts appears that the plaintiff February 
25, 1933, ordered from the Greenwood Branch the Central Union 
Bank South Carolina three Treasury bonds the par value $100 
each, with the understanding that his account should debited the 
amount the purchase price the bonds when received. This order 
was relayed the main offices the Bank Columbia, C., the 
same day, being ordered February 28, 1933, from its New York 
correspondent, the Chemical Bank Trust Company. The correspond- 
ent bank bought the bonds March 1933, received payment from the 
Central Union Bank March and mailed them that day the 
Central Union Bank Columbia, C., being received March 
which was the last day that the said bank was open for business. 
all times between February and March 1933, the plaintiff had 
deposit the Greenwood Branch the bank more than sufficient funds 
cover the cost said bonds. time, however, was his account 
debited any amount whatsoever. 

The bonds question are now the hands the conservators- 
receivers said bank, and the question presented whether not 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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the depositor, Robert Kennedy, entitled delivery the bonds 
said receivers should they administered asset the 
now insolvent bank? 

Upon the showing before me, the opinion that the rights 

the parties were fixed March this being the date its in- 
solvency, under the definition set forth the Supreme Court. See 
South Carolina State Bank, Receiver, Stokes, 169 173, 168 
(N. 445; Harlem Corporation Eadie, 152 242, 264, 
149 401; Chandler Abney al., 166 523, 527, 165 
190. effect the plaintiff herein seeking establish preferential 
claim against the assets the said bank the amount the bonds 
virtue the accident having ordered the same prior the date 
the insolvency. The Supreme Court has held under very strong 
line recent cases (Rice City Columbia, 143 516, 141 
705; Mortgage Loan Company Townsend, 156 203, 152 
878; South Carolina State Bank, Receiver, Stokes, 169 173, 
168 541) that where investments have been made account 
depositor and his account debited the necessary amount, and 
the time said bank was fact insolvent, whether not known such 
depositor, that the depositor must redeliver the benefit such invest- 
ment the receiver such bank, and reinstated creditor upon 
the books the bank, being entitled participate the declared divi- 
dends only, and being denied preferential status. The real equities 
involved exist between the insolvent bank’s and the claimant 
rather than between the claimant and the conservators-receivers. 
the instant case the fell March off all equities other 
than those existing, and along with them the equities the plaintiff 
herein against the bank going concern. 

Another reason why the delivery these bonds the plaintiff must 
denied arises his failure meet the second requisite entitling him 
preferential status, namely, that the transaction had the effect 
augmenting the assets the bank. See Peurifoy, Receiver, Con- 
tinental Company, 164 261, 162 458. 

therefore ordered that the plaintiff, Robert Kennedy, 
denied delivery the said bonds and entitled only participate 
any dividends declared the said conservators-receivers upon the 
basis the amount his deposit said bank nonpreferred 
common creditor; and that the defendants herein, Simpson Zimmer- 
man and Roy Barron, conservators-receivers the Central Union 
Bank South Carolina, authorized and empowered administer 
the bonds question now held them asset the said insolvent 
Central Union Bank. 

Affirmed. 
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RIGHT APPLY DEPOSIT DEPOSITOR’S 
NOTE 


Adolph Bergman Building Assoc. Blaul, Supreme Court 
Pennsylvania, 178 Atl. Rep. 140 


bank, holding demand note signed depositor, may apply 
the deposit the satisfaction the note, against judgment 
the depositor’s, even though there clause the 


note giving the bank lien upon the deposit for the depositor’s 
debts the bank. 


Appeal No. 231, January term, 1935, from judgment Superior 
Court, October term, 1934, No. 264, affirming judgment Court 
Common Pleas No. Philadelphia County, September term, 1933, No. 
9208; Joseph Stadtfeld, Superior Judge; Howard Davis, President 
Judge Court Common Pleas. 

Attachment execution proceedings the Adolph Bergman Build- 
ing Loan Association against Louis Blaul and another, defendants, 
and the Germantown Trust Company, garnishee. order granting 
judgment for $221.68 less $13.50, garnishee’s attorney fee, for 
want sufficient answer interrogatories, was affirmed the Su- 
perior Court (115 Pa. Super. 329, 175 743), and the garnishee ap- 
peals. 

Judgment Superior Court and court common pleas reversed, 
and record remitted with procedendo. 

Murdoch Goodwin and Heyward Myers, Jr., both Phila- 
delphia (Morgan, Lewis Bockius, Philadelphia, counsel), for 
appellant. 

Samuel Abramson, Philadelphia, for appellee. 


LINN, J.—This appeal governed Aarons Service 
Building Loan Association, Defendant, and Integrity Trust Com- 
pany, Garnishee, 178 141, this day decided. Mabel Blaul, one 
defendants, was indebted Germantown Trust Company, hereafter 
the bank, the sum $1,000 two demand notes $500 
each, one dated January 13, 1932, and the other August 23, 1933, each 
secured collateral, and also providing that the bank shall have, 
additional security, lien upon ‘‘all funds, moneys, balances, stocks, 
bonds, notes and other the maker any time the hands 
the bank. 

November 24, 1933, plaintiff entered judgment against defend- 
ants, and January 24, 1934, issued attachment execution, served 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §725. 
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the bank garnishee January 26, 1934. answers interrogatories, 
bank stated that when the writ was served, defendant Mabel Blaul 
had $221.68 her credit checking account, and that, the terms 
the notes, the bank claimed lien that balance and part 
said balance subject the writ attachment The bank 
also averred that held, collateral, three $1,000 bonds specifically 
rule for judgment for want sufficient answers was 
made absolute for $221.68, the amount the credit the checking 
account. 

the opinion filed the common pleas, was said that while the 
contracts gave ‘‘the garnishee lien upon the deposit account,’’ the 
bank’s failure ‘‘to exercise its right call the loan raises the question 
The same view, understand it, was taken the 
Superior Court. 115 Pa. Super. 329, 175 743. There nothing 
the record raise estoppel, nothing show any reason why the bank 
should have pursued its borrower prior the attachment, which 
the attaching creditor can heard complain. There nothing 
the record that would require the bank close the checking account 
the amount the notes before the attachment was served. 
they were demand notes, and therefore due and payable, is, for 
the purposes this case, immaterial, between the bank and the de- 
positor, whether the notes gave the bank lien not. Section 
the Act June 16, 1836, 755 (12 2113), under which plain- 
tiff issued its writ, expressly provides that the attachment bank de- 
posit debt ‘‘subject nevertheless all lawful claims thereupon, 
such body corporate, What was said the subject 
Aarons Service Building Loan Association, supra, con- 
trolling this case. 

The judgments entered the Superior Court and the common 
pleas are reversed, and the record remitted with procedendo. 


APPLYING DEPOSIT NOTE WITHOUT 
MAKING BOOK ENTRIES 


Aarons Public Service Building Loan Assoc., Supreme Court 
Pennsylvania, 178 Atl. Rep. 141 


bank, holding demand note signed depositor, may apply 
the deposit the satisfaction the note, against attaching 
ereditor the depositor’s without first going through the formality 
making the proper bookkeeping entries. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §725. 
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Appeal 274, January term, 1934, from judgment Court 
Common Pleas No. Philadelphia County, June term, 1932, No. 
James Barnett, President Judge. 

Attachment execution proceeding Angelo Aarons against the 
Service Building Loan Association, defendant, and the In- 
tegrity Trust Company, garnishee. From the judgment for plaintiff 
against the garnishee the verdict the sum $4,966.55, garnishee 
appeals. 

Reversed, and judgment entered for the garnishee. 

Shields, Clark, Brown McCown, Frederic Clark, and Nichol- 
son Wood, all Philadelphia (John Stokes Adams, Philadelphia, 
counsel), for appellant. 

Aarons, Weinstein, Stone Goldhaber and Emil Goldhaber, ali 
Philadelphia, for appellee. 

James MeMullan and Drinker, Biddle Reath, all 
for Philadelphia Clearing House Ass’n. 


LINN, J.—This appeal involves the garnishee’s right, attachment 
execution, set off debt due defendant the garnishee. 

August 19, 1932, the garnishee bank held defendant’s $25,000 
demand note, which $11,000 was owing. the same date, defend- 
ant had checking account with $4,966.55. The net result 
was that the bank was not indebted defendant. Such cross-demands 
extinguish each other operation the defalcation statute. 
601; Com. Clarkson, Rawle, 291; Fisher Davis, 278 Pa. 129, 
122 

With the accounts between the bank and its customer that condi- 
tion, the plaintiff, Aarons, the same date, August 19, 1932, entered 
judgment against the defendant and caused attachment execution 
issued and served the bank garnishee. the interrogatories, 
the garnishee, after stating the accounts summarized above, answered 
that, the exercise its right set-off,’’ had the check- 
ing account defendant’s note, leaving balance due the garnishee 
$6,033.45. also pleaded nulla bona. The came for trial, 
when, after the facts stated were shown, the learned trial judge directed 
verdict for the plaintiff attaching for $4,966.55, the amount 
the checking account when the attachment was served. Subsequently 
motion for judgment was made and refused. The garnishee 
appeals. The judgment cannot sustained; the bank was 
the set-off. 

The plaintiff, Aarons, desiring collect his judgment out de- 
fendant’s property, asserted, effect, that the amount its credit 
the checking account was property liable execution. If, for the mo- 
ment, disregard the fact that the net result the accounts showed 
due to. the bank, and assume that defendant had credit 
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the deposit, because permitted the bank draw against it, this 
debt, right conditionally draw the account, was chose 
action. Gartner Cassatt Co., 313 Pa. 491, 169 889. Cf. Act 
June 16, 1836, 755, 35, (12 2265, 2268). com- 
mon law, chose action could not taken execution. 
Knapp, Watts, 405; Rhoads Megonigal, Pa. 39. statute was 
required enable judgment creditor proceed against such prop- 
erty. The right was granted the Act June 16, 1836, supra, 
(12 2113), providing: ‘‘The stock owned any defendant 
any body corporate, also, deposits money any bank, with any 
person body, corporate politic, belonging him, and debts due 
him, shall liable execution, like other goods chattels, sub- 
ject nevertheless all lawful claims thereupon, such body corporate, 
See, also, sections and the Act (12 2265, 
2268). Soon afterward, Farmers’ Mechanics’ Bank Little, 
Watts 207, 219, Am. Dec. 293, was said that: ‘‘The garnishee 
debt may plead anything against the plaintiff the scire facias 
that could plead against his own original except that the 
debt not presently demandable; and even that may pleaded 
him stay execution. other respect does the attaching 
stand other ground than that the creditor for whom 
has been substituted the attachment statute assignment 
execution.’’ Cf. Restatement, Contracts, 167. 

The question, then, become this: Did the bank, between and 
the customer, have the right plead against suit for the amount 
the drawing account, the note due from defendant—or, what 
amounts the same thing, credit the note? The answer must 
the affirmative. The statute did not increase the liabilities the 
bank. Knight Red Ball Transit Co., 306 Pa. 371, 373, 374, 159 
715. merely required the garnishee respond the process one 
standing the depositor’s place. Plaintiff must conform the statute 
conferring the right. When demands his judgment out 
show that there debt ‘‘belonging to’’ defendant; the right execu- 
tion debts, deposits money, expressly limited ‘‘subject, 
nevertheless, all lawful claims thereupon, of’’ the bank. 

August 19, 1932, when the writ was served, could only at- 
tach the deposit debt, subject the bank’s claim, and, that claim 
extinguished defendant depositor’s right draw the deposit, leaving 
nothing ‘‘belonging to’’ defendant, plaintiff took nothing its writ, 
the larger debt the bank had extinguished the smaller deposit credit 
operation law. The bank was not required first make book en- 
tries charging one account and crediting the other before asserting its 
right priority. Goldstein Jefferson Title Trust Co., Pa. 
Super. 167. subsequently challenged, here, the bank was only 
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required show that had ‘‘lawful when the writ was 
served; unless allowed show and rest that, would deprived 
the benefit the statute and the plaintiff would get more than the 
statute granted. The garnishee not limited showing that once 
had claim which, before the writ was served, was collected book- 
keeping entry. adopt plaintiff’s interpretation would render the 
clause nugatory. 

this point that the learned court below erred. ‘‘The 
said the court (apparently treating the deposit something tangible), 
not make the appropriation after service the writ attach- 
ment,’’ and relied, for that conclusion, Valiant Co. 
al., 108 Pa. Super. 197, 164 143 (affirmed, without opinion, 311 
Pa. 587, 167 330), which was held that 
before attachment was necessary. appropriation, assume, the 
learned court meant the making book entries similar records. 
must disapprove the position taken contrary the decisions this 
court and the act 1836 (which, the way, was not referred 
the briefs filed the Valiant Case either court). 

The interpretation the statute well settled. ‘‘The serviee 
attachment execution has the effect equitable assignment the 
thing attached. puts the garnishee the relation the attaching 
which had sustained his former creditor. may make 
the same defense the attachment evidence set-off other 
equities that might have made sued his original 
Roig Tim, 103 Pa. 115, 117. Bennett Campbell, 189 Pa. 647, 
page 652, 373, said: the time service the attach- 
ment the bank held two overdue notes Campbell and Co. 
Campbell and Co. the right set-off [against deposit] was unques- 
tionable, and the same right existed against the plaintiffs, who had, 
law, taken Campbell and Co.’s place the bank’s [as de- 
positor]. See, also, Myers Baltzell, Pa. 491, 493; Willis Curtze, 
203 Pa. 111, Reichner Reichner, 237 Pa. 540, 547, 
877; Austin-Nichols Co. Union Trust Co., 289 Pa. 341, 346, 137 
461; Knight Red Co, al., supra. this point, may 
noted that defendant’s demand note was due without formal demand 
for payment and the statute limitations began run when the note 
was made and delivered. Boustead Cuyler, 116 Pa. 551, 848; 
Swearingen Dairy Co., 198 Pa. 68, 71, 941, 471; 
108 Am. St. Rep. 854, Ann. Cas. 723; Dominion Trust Co. Hildner, 
243 Pa. 253, 254, 69. 

The right conferred the act 1705, Smith’s 
Laws, 49, (12 601). The bank could have asserted the 
right suit the defendant for the deposit. Farmers’ Dep. Nat. 
Bank Penn Bank, 123 Pa. 283, 761, 273; Penn Bank 
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Farmers’ Nat. Bank, 130 Pa. 209, 150; Bennett Camp- 
bell, supra. That right not taken away the attachment execution 
authorized the act 1836. Strong’s Ex’r Bass, Pa. 333; 
Myers Baltzell, supra; Roig Tim, supra; Hemperley Tyson, 
170 Pa. 385, 1081; Bennett Campbell, supra. may 
claimed, not, the option the garnishee (Louden Tiffany, 
Watts 367; Reed Penrose’s Executrix, Pa. 214), and need 
not asserted until some one shall, the words the statute, ‘‘com- 
mence action’’; which time, the act provides, ‘‘it shall lawful 
for such defendant plead.’’ cross-demands are pleaded and proved, 
they extinguish each other. The right set-off may asserted 
garnishee; according the statute, need not asserted until 
suit brought. 

Plaintiff’s action, related the bank, was begun the writ 
attachment execution. ‘‘As the defendant the judgment which 
issues, species execution process; but the garnishee, 
who becomes party defendant therein, original process,—a 
summons commanding him appear and show cause, any has, 
why the judgment favor the plaintiff should not levied the 
goods and effects the defendant his hands. form well 
effect the summons clause attachment execution, required 
served the garnishee, every proper sense the term ‘writ.’ 
Kennedy Insurance Co., 165 Pa. 179, 183, 724, 725. 
See, also, First National Bank New Bethlehem Maikranz, Pa. 
Super. 225. The garnishee the attachment defendant within the 
act. There can doubt, therefore, the bank’s right 
the garnishment plead any available set off, and that Valiant Co. 
Pleasanton al., supra, which the learned court below properly fol- 
lowed, must now overruled the point 

Appellee suggests that the bank has not adequately pleaded its right 
set off its that should have formally set 
the answers the interrogatories. are not impressed the con- 
tention presented this record. The proceeding is, part, equitable. 


*As are dealing with bank deposits, may noted that other juris- 
dictions, under their own attachment and set-off laws, the right set off due 
demand obligation against the deposit uniformly sustained. See Schuler 
A.) F.(2d) 538; Birmingham Nat. Bank Mayer, 104 Ala. 634, So. 520; 
First Nat. Bank Minge, 186 Ala. 405, So. 957; Bank Commerce Frank- 
lin, App. 91; Levinson Home Bank Trust Co., 337 Ill. 241, 169 
193; Wallace Estill County Deposit Bank (Ky.), 116 351; Farmer’s 
Merchant’s Bank Franklin Bank Baltimore, Md. 404; Lannan Walter, 
149 Mass. 14, 196; Sternheimer Harris, 253 Mass. 169, 148 447; 
Wunderlich Merchant’s National Bank, 109 Minn. 468, 124 223, 
(N. 8.) 811, 134 Am. St. Rep. 788, Ann. Cas. 212; Rieger Co., 
Mo. App. Manufacturers’ Nat. Bank Jones, Penny. (Pa.) 377; Jones 
Manufacturers’ Nat. Bank, Pa. 317]; Farmers’ Merchants’ State Bank 
Setzer (Tex. Civ. App.) 185 596; Home National Bank Barnes-Piazzek 
Co. (Tex. Civ. App.) 278 299. 
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was necessary that plaintiff have adequate notice the issue 
tried, but the phraseology was not material, the substance was suffi- 
cient. The answers fully set forth the accounts, the exercise the right 
eredit the deposit the note debt, the exercise the garnishee ‘‘of 
its right that issue the parties went trial; there was 
surprise. must dispose the case its merits. 

The judgment reversed and here entered for the Integrity Trust 
Company, garnishee. 


DELAY DRAWEE BANK REMITTING 
FOR CHECK 


Florida Citrus Exchange Trust Co. Rochester, New York 
Supreme Court, Appellate Division, 278 Supp. 313 


Under the provisions the Bank Collection Code, the question 
whether drawee bank, which check forwarded for collection 
and which holds the check for days (after which time becomes 
impossible collect the check owing the failure the drawer) 
has exercised proper one for the jury decide. this 
judgment dismissing the complaint was reversed and 
new trial granted. 


Appeal from Supreme Court, Erie County. 

Action the Florida Citrus Exchange against the Union Trust 
Company Rochester. From judgment for defendant dismissing 
plaintiff’s complaint and awarding $90.70 costs, plaintiff appeals. 

Reversed the law, and new trial granted. 

Richard Wile, Buffalo, for appellant. 

William Fay, Buffalo, for respondent. 


EDMUND LEWIS, J.—Plaintiff sues recover loss alleged 
have resulted from failure the defendant trust company exer- 
ordinary care the collection check. Passing other points 
raised the appellant, shall consider only the assignment error 
which goes the propriety ruling the trial court granting de- 
fendant’s motion for nonsuit and dismissal the complaint the 
close plaintiff’s evidence. 

Prior 1929 there existed confusing lack uniformity the 
rules law applicable the collection checks banks. ef- 
fort codify these rules and adjust the law modern banking 
practices, various state legislatures adopted what commonly known 
the Uniform Bank Collection Code. chapter 589, Laws 1929, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §276. 
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our own Legislature enacted such Code, which was added the Nego- 
tiable Instruments Law article 19-A, 350 seq. Jones Board 
Education, Town Pelham, 242 App. Div. 17, 21, 272 
Included therein are two sections which are pertinent our inquiry 
and provide part: 


350-a. Bank agent for collection. Where item de- 
posited received for collection, the bank deposit shall agent 
the depositor for its collection and each subsequent collecting bank 
shall sub-agent the depositor but shall authorized follow the 
instructions its immediate forwarding bank and any given 
any such agent sub-agent bank therefor shall revocable until 
such time the proceeds are received actual money uncondi- 
tional credit given the books another bank, which such agent has 
requested accepted. 

Duty responsibility bank collecting agents. 
shall the duty the initial any subsequent agent bank 
exercise ordinary the collection item and when such 
duty performed such agent bank shall not responsible for any 
cause payment not received money unconditional credit 
given the books another bank, which such agent bank has re- 
quested accepted. initial subsequent agent collecting bank 
shall liable for its own lack exercise [sic] ordinary care but 
shall not liable for the neglect, misconduct, mistakes defaults 


any other agent bank the drawee payor bank.’’ 


From these two statutes comes the rule that bank which receives 
check for collection from depositor forwarding bank becomes 
the agent subagent, the case may be, the depositor, for the pur- 
pose such collection; authorized follow the instructions 
its immediate forwarding bank, and may liability upon proof 
its own failure exercise ordinary care the performance the 
duties such agency. Commenting upon the scope this rule, has 
been said: Viewing the drawee agent the owner the item, 
delaying collect payment from itself drawee, assuming the item 
was duly presented and the drawer’s account was ‘‘Bank 
Collections,’’ Turner, Yale Law Journal, vol. 39, pp. 468, 
475. 

November 14, 1933, plaintiff deposited with the Bank Buf- 
falo Branch the Marine Trust Company Buffalo, hereinafter called 
the forwarding bank, check drawn the firm Schwartz Yates, 
upon the defendant trust company, the amount $507.78, which 
was once forwarded the defendant for payment. November 
17, 1933, plaintiff was notified the forwarding bank that the check 
had been protested and returned because insufficient funds. This 
fact prompted plaintiff communicate once with Schwartz Yates, 
who turn advised the return the check the defendant trust 
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company drawee. Although the check was returned the defend- 
ant November 17, 1933, further advices came the plaintiff 
reference until December 1933, when the defendant, respond- 
ing tracer sent out the forwarding bank, returned the check 
uncollected. 

Upon the trial the plaintiff sought establish defendant’s failure 
exercise its statutory duty ordinary care the collection the 
check presenting evidence afforded defendant’s ledger account 
with Schwartz Yates from which appeared that from November 
until December 1933, while the check question was the pos- 
session defendant plaintiff’s subagent for the purpose collec- 
tion, there were balances each day except two sufficient amount 
permit payment the check. After December 1933, these bal- 
ances were gradually reduced until December 30, 1933, when the firm 
Schwartz Yates was adjudicated bankrupt. The check was never 
paid. 

The defendant argues that the balances, standing the credit 
Schwartz Yates upon defendant’s ledger during the period men- 
tioned above, included items the process collection, and accord- 
ingly were not fact true balances. that connection 
noted that counsel for defendant, cross-examination defendant’s 
called plaintiff, developed the fact that ‘‘the balance stated 
(in the ledger account) the close any particular day the sum 
left when the transactions incident that day, whether checks 
credits both, have been handled.’’ also appears record that 
during the period from November December 1933, number 
substantial withdrawals were made from the account Schwartz 
Yates checks amounts exceeding that the check which 
plaintiff was the payee and defendant was its subagent for the purpose 
collection. However, assume, defendant claims, that its 
ledger entries not show true balances that matter for proof 
the defendant which the presumption which favors the correctness 
and regularity the ledger entries, made the usual course busi- 
ness, may overcome. becomes question fact. 

There also proof the plaintiff that the letter dated November 
17, 1933, which the forwarding bank returned the check question 
the defendant, contained notation fine black print ‘‘Return 
once not The plaintiff contends this notation constituted 
direction the forwarding bank the defendant its subagent, 
and that evidence showing that defendant failed return the check 
question once constituted prima facie proof that defendant failed 
perform its statutory duty follow the instructions its imme- 
diate forwarding bank. this evidence defendant attention 
the fact that, when received the letter November 17, 
also bore notation stamped thereon purple ink, ‘‘Items listed 
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hereon should treated collections. The defendant contends 
this latter notation permitted delay the return the check during 
the period collection. once apparent that both parties attach 
importance the evidence comprised within the letter transmittal 
dated November 17, 1933; there sharp controversy what di- 
rection conveyed. The question subject proof both parties, 
which may require evidence banking custom and other factors bear- 
ing upon intent. 

These are controversial matters which relate themselves directly 
the underlying question the whether the defendant discharged 
the statutory duty imposed upon sections 350-a and 350-d the 
Negotiable Instruments Law. The controversy factual, and accord- 
ingly within the province the jury. Standard Trust Company 
New York Commercial National Bank (C. A.) 240 303, 308, 
309. 

conclude the trial court was error granting defendant’s 
motion for nonsuit and dismissal the complaint the close 
plaintiff’s evidence. follows the judgment from which appeal 
taken should reversed the law and new trial granted, with costs 
the appellant abide the event. 

Judgment reversed the law, and new trial granted, with costs 
the appellant abide the event. All 


CORPORATION 


Murphy’s Estate, Supreme Court Montana, Pac. Rep. (2d) 
230 


Trustees under will will not held personally responsible for 
loss resulting from investment trust funds land and 
cattle company, which the decedent owned substantially all the 
stock and which formed part the trust estate, even though the 
will provided that the proceeds sales property invested 
property and did not expressly authorize the making loans. The 
court felt, this case, that the trustees were justified the ground 
that what they did was done for the purpose preserving the trust 
propery represented the land and cattle company. 


the matter the estate John Murphy, deceased. From 
order the application Pigott and others, testamentary 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 
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trustees the estate John Murphy, deceased, approving their 
account filed July 29, 1933, John Murphy, Jr., appeals. 

Affirmed. 

James Donovan, Los Angeles, Cal., and Edgar Bishop, 
Seattle, Wash., for appellant. 

Weir and Harry Bennett, both Helena, for respondents. 


SANDS, J.—This appeal from order the application 
the testamentary trustees the estate John Murphy, deceased, 
approving their account filed July 29, 1933. 

The account covers the transactions the trustees during the period 
from January 1927, December 31, 1932. The present trustees are 
Pigott, Helena, Heren, Denver, Colo., and Binney 
Tait, now London, England. Their statement shows transactions 
involving large sums money, and includes partial explanatory state- 
ments respecting the affairs the Powder River Land Cattle Com- 
pany, which company was organized Mr. Murphy about two years 
prior his death, for the handling his land and cattle business 
the Powder river country. the time his death Mr. Murphy was 
the sole owner the stock the company, except ten shares held 
Albert Smith and ten shares owned Heren. The trustees, 
virtue their office, acted the trustees the company. Mr. 
Massena Bullard, one the trustees, died 1915, and Mr. Binney 
Tait was appointed his place the other trustees. Mr. Smith re- 
signed 1927, the resignation take effect January 1928, and 
died shortly thereafter. Mr. Pigott was appointed his place the 
other two trustees. 

The heirs the estate the time Mr. Murphy’s death were his 
two daughters, one whom died before the time fixed the will for 
distribution. Her distributive share went the other heirs according 
the provisions the will. The living heirs are Mrs. Francis 
Tait, daughter, now living London, England, John Murphy, Jr., 
son deceased, and his three sons—John Murphy III, William 
Murphy, and Clair Murphy. John Murphy and his son 
Clair Murphy objected the account the trustees and limited their 
objections two questions: First, that the trustees Binney Tait 
and Pigott were not legally appointed trustees, and, second, that 
certain advances made the Powder River Land Cattle Company, 
and Mrs. Tait, were unauthorized and contrary the direc- 
tions for the trust the will. petition was filed praying the court 
appoint competent accountant check over the books and furnish 
such additional statement the court should direct. The report showed 
that the sum $144,350 had been advanced the trust estate the 
Powder River Land Cattle Company and that $34,340 had been ad- 
vanced the same company for and account Mrs. Tait. 
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The account was approved its entirety and order made direct- 
ing the trustees engage trust company take over the affairs 
the trust. Thereupon appeal was filed the objectors through 
their attorneys, and the appeal was expressly based upon and limited 
the alleged error the court allowing the trustees invest money 
the trust estate loans the Powder River Land Cattle Com- 
pany and Mrs. Tait. 

Considerable space was used the briefs counsel upon the ques- 
tion the regularity the appointment Binney Tait and 
Pigott trustees. Since the notice appeal expressly limits the ap- 
peal that part the judgment which applies the loans, con- 
fine our decision that question, and disregard the extensive 
ment counsel for both sides respecting other questions not issue 
this appeal. See section 9739 [see 9733] Rev. Codes 1921, and 
eases cited thereafter. 

There was testimony offered the objectors, and suggestion 
error the accounting made. The testimony Mr. Pigott and 
Mr. Heren was the effect that the loans above mentioned were made 
protect the property the Powder River Land Cattle Company, 
which was important part the estate their charge. There would 
appear valid objection the loan made this company direct 
from the trustees, inasmuch was their duty trustees preserve 
the property the estate even though represented part the 
stock corporation. One-fourth the stock the corporation had 
been distributed the widow the deceased, Mrs. Rittenhouse, and 
one-half the remainder the daughter, Mrs. Francis Tait. 
Mrs. Rittenhouse furnished her share the advances necessary keep 
the cattle company going, would seem, though there direct 
testimony that question; but, since there objection, assume 
such was the fact. Mrs. Tait was unable furnish her share these 
necessary advances representing her stockholder’s interest. 

The proof showed that the company recent years had been losing 
money, which characteristic most ranch property Montana 
the period covered the account. There objection that the cattle 
company has not properly applied these funds the preservation its 
property. the funds had not been advanced, the company would 
have suffered very material losses, appears from the evidence. The 
fact that Mrs. Tait was not able furnish her share the necessary 
advances was unfortunate, but such misfortune would not have excused 
the trustees from providing the necessary funds keep the corpora- 
tion intact and business. quote sections and the will: 


expressly direct that the discharge the trusts hereby 
created, neither the trustees hereinabove named, nor any person se- 
lected them fill vacancy the office trustee, shall held 
extraordinary diligence the discharge the trusts hereby con- 
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ferred upon them, but that they shall held only such ordinary 
diligence prudent man should exercise the management his 
own 

also direct that bond other security required 
either said trustees, any person selected them fill 
vacancy the office trustee, any time during the continuance 
the trust hereby conferred upon them, and also expressly direct that 
they permitted manage and conduct the affairs estate and 
the trusts committed them according their judgment and dis- 


other source revenue for this purpose was available. The will 
granted the trustees very broad powers, and apparently provided 
for the continued conduct the business the testator would 
continue himself, but did not expressly authorize any In- 
stead, directed the reinvestment funds the trust property. 

Mrs. Tait furnished bonds the Hotel Investment Company, 
the face value $15,000, collateral for the loan her, and the 
estate were Meagher county bonds the face value $13,000 held 
security for the payment legacy $600 per year for old lady 
during her life. Mrs. Tait would entitled half these bonds 
upon distribution. suggestion appears why Mrs. Tait’s Powder 
River stock was not hypothecated. Mr. Pigott held certain other secu- 
rities the amount $8,000, which perhaps might have been avail- 
able further security, appears the testimony. this mat- 
ter security, believe the trustees have not used much diligence 
they should use protecting this loan, but not appear- 
ing the record might have warranted their seeming negligence this 
particular. all events, would appear that the trustees used good 
judgment protecting their trust furnishing proceeds necessary 
protect the Powder River Land Cattle Company. The deceased would 
unquestionably have done likewise had been alive. True, the will 
provided that sales property should reinvested property, and 
did not expressly authorize loans. The fact that the trust estate 
was heavily interested the land company warranted the digression 
from the express terms the will the extent authorizing heroic 
measures preserve the trust property represented the cattle com- 
pany. 

Counsel for both sides have treated these accounts loans. 
think they might more properly treated advances made the 
Powder River Land Cattle Company preserve its business and 
property. Even though losses the estate through these ad- 
vances, the trustees are not condemned for error judgment, 
provided they acted good faith and within the general powers con- 
ferred the will the testator. have held that the emergency 
justified the advances. are therefore compelled affirm the deci- 
sion the lower court. 
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Aside from the one issue raised the appeal, and acting under the 
general constitutional provision that the Supreme Court has general 
supervisory control over all the courts the state, make the sug- 
gestion that the direction the testator more closely observed. 
his will made 1912, two years before died, directed that ‘‘the 
trust estate continue remain force for the period ten years from 
and after death, and for such reasonable period thereafter may 
necessary enable trustees complete the trusts confided 
them herein provided.’’ 

The order from which the appeal taken affirmed. 


STOCKHOLDER’S LIABILITY NATIONAL 
BANK SHARES 


Pottorff Stafford, Court Civil Appeals Texas, Rep. 
(2d) 539 


The owner ten shares stock national bank transferred 
them herself trust for her minor son some five years prior 
the failure the bank, acting good faith. was held that she 
was not subject the stockholders’ statutory double liability. 


Suit Pottorff, receiver the First National Bank 
Paso, Texas, against Adine Stafford, feme sole. Judgment for de- 
fendant, and plaintiff brings error. 

Affirmed. 

Jones, Goldstein, Hardie Grambling and Phillip Tocker, all 
Paso, for plaintiff error. 

Lea Edwards, Paso, for defendant error. 


WALTHALL, J.—For brevity will designate the parties, re- 
spectively, plaintiff and defendant, the trial court. 

Plaintiff, Pottorff, receiver the First National Bank 
Paso, Tex., and such receiver, brought this suit the Forty-First 
district court Paso county against defendant, Adine Stafford, 
feme sole, collect stock assessment, duly levied the Comp- 
troller Currency. Due notice the assessment was given defend- 
ant. The record shows, without controversy, that January 1913, 
defendant, Adine Stafford, times referred the record 
Adine Stafford, and Adine Stafford, purchased from her own means 
and became the owner ten shares stock the First National Bank 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1352. 
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January 31, 1927, defendant transferred herself trustee 
for her minor son, Harry Noaks Stafford, all said ten shares 
stock and all said shares stock remained this status until the 
suspension the business the First National Bank, and still re- 
mains, which occurred September 1931. January 28, 1932, 
the Comptroller Currency duly levied assessment upon the stock- 
holders the First National Bank the par value each and every 
share stock, payable plaintiff’s office before Mareh 1932, 
notice which assessment was duly served defendant. Defendant 
refused pay the assessment, answered general denial, and this 
suit defends the ground that she had not owned any the ten 
shares stock subsequent January 31, 1927. 

The case was submitted the court without jury and judgment 
was entered favor defendant, which plaintiff duly excepted 
and has perfected this appeal writ error. 

Plaintiff, Pottorff, filed assignments error and thereunder 
presents number propositions suggesting error the trial court 
entering judgment for defendant. think need not discuss 
the propositions severally. The evidence practically undisputed, 
and seems present one question, question law. Defend- 
ant, Adine Stafford, voluntarily, several months before the bank closed 
its doors business and went into the hands the receiver, trans- 
ferred the shares stock involved here herself trustee for her 
minor son, Harry Noaks Stafford, then about nine years old. The trans- 
fer was intended present gift her son and was intended for his 
use and benefit when should become old enough attend college. 

The National Banking Act, section 5152, United States Revised 
Statutes (12 USCA 66), and under which defendant defends, pro- 
vides: ‘‘Persons holding stock executors, administrators, guardians, 
trustees, shall not personally any liabilities stock- 
holders; but the estates and funds their hands shall liable like 
manner and the same extent the testator, intestate, ward, per- 
son interested such trust funds would be, living and competent 
act and hold the stock his own name.’’ 

The National Banking Act Rev. St. 5151 (12 USCA 63) 
makes the stockholders National Banks individually responsible for 
all contracts, debts, and engagements such banks the amount 
the par value the stock therein, and Adine Stafford defends 
such personal liability the ground that she was and now the owner 
said stock, but that she held said stock trustee for her minor son, 
who the present owner theerof, reason the matters heretofore 

have reviewed many cases, both state and federal, which 
have been referred plaintiff and defendant, but will not able 
the short space opinion review them distinguish them 
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from the instant case. Many the cases reviewed had reservations 
and conditions and did not convey present interest the trust fund 
the beneficiary. 

think the record shows bona fide transfer the stock Adine 
Stafford, the mother, herself, trustee, for her minor son, several 
months before the bank went into liquidation, and without any reserva- 
tion title interest herself and without any knowledge the 
bank’s failing condition. Some question made the sufficiency 
the facts shown create the trust, but think they are sufficient. 
trust personal property may created parol. Allen With- 
row, 110 119, Ct. 517, Ed. 90, par. Adamson 
Black Rock Power Co. (C. A.) 297 905; Christopher Davis 
(Tex. Civ. App.) 284 253 (writ refused). 

particular form words required create the trust, 
reasonably certain the property, its object, and the beneficiary. 
Colton Colton, 127 300, Ct. 1164, Ed. 138. 

this case the undisputed evidence shows that Adine Stafford 
consulted with the cashier the bank, who advised her just what 
she did; she surrendered the stock certificates she then had, and the 
bank issued new certificates stock her trustee. 

This case arises under the federal statute, and the construction 
placed upon the statute the federal courts must control. say 
this for the reason that some the state courts construing the state 
statutes, apparently similar the federal statutes, are not harmony 
their construction placed thereon with the federal courts. 

have concluded that the recent cases MeNair Darragh (C. 
A.) F.(2d) 906, writ denied (Gamble Darragh) 280 
563, Ct. 19, Ed. 617, and Heiden Cremin (C. A.) 
944, writ denied 290 687, Ct. 123, Ed. 
592, control this case. 

the Case, the Court Appeals for the Eighth 
construing section 66, above quoted, held one making gift 
himself national bank stock trustee for minor children, not sub- 
ject stockholder’s liability thereon. 

the Heiden Case the same court the Case, con- 
struing the same section (12 USCA 66), said: 

well-established rule law, applicable corporations gen- 
erally, that transfer stock must made one not only legally 
holding stock but who may lawfully assume the obligations 
attaching ownership such stock—by assumption obligations, 
financial responsibility not meant but legal liability respond. There 
reason why this rule should not apply national bank stock and 
has been applied: 

minors, Early Richardson, 280 496, Ct. 176, 
Ed. 575 658]; Aldrich Bingham (D. C.) 131 


363; Foster Chase (C. C.) 797; and Foster Wilson (C. C.) 
797. 


q 
‘ 4 
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National Banks, Concord First National Bank Hawkins, 
174 364, Ct. 739, Ed. 1007; California Bank Ken- 
nedy, 167 362, Ct. 831, Ed. 198; and Johnston 
Laflin, 103 800, Ed. 532. But this rule not held pre- 
vent transfer stock trustee valid trust. 

the trustee may required respond the obliga- 
tion the stock and either allowed recoup from the trust estate 
his hands (Taylor Davis, 110 330, 335, Ct. 147, 
Ed. 163) the execution the judgment against him runs only 
against the trust estate (Hampton Foster [C. Mass.] 127 468). 

doubt that such trustees may hold national bank 
stock, for section 66, title USCA, unmistakably, implies such its 
provisions liability stock held. Also, that 
doubt where the liability rests, for expressly ihat 
ject any liabilities stockholders’ and liability expressly 
placed upon ‘the estates and funds their such. 

The opinion lengthy. have copied here small’ por- 
tion it. The opinion says that ‘‘this case all fours with Me- 
Nair Darragh, F.(2d) 906 (C. 8); Fowler Gowing, 165 
ing the reference each the cases. 

have reviewed the cases referred and believe they hold with 
the case, that the defendant not personally liable for the assessment. 

The case affirmed. 


AGREEMENT TRUSTEE REPURCHASE 
BONDS 


Ames Bank Nutley, Court Chancery New Jersey, 178 Atl. 
Rep. 363 


The plaintiff entered into life insurance trust agreement with 
the defendant bank trustee. The trust agreement provided that 
the trustee would keep its investments liquid the extent $2,500. 
With the consent the plaintiff, the trustee purchased from itself 
for the trust bonds subsidiary mortgage company, the trustee 
agreeing repurchase the bonds when necessary for the payment 
insurance premiums. The market for the bonds became inactive 
and the trustee refused carry out its agreement repurchase. 
was held that the plaintiff’s consent the investment did not re- 
lease the trustee from the provision requiring liquidity the extent 
$2,500 and that the trustee could compelled repurchase the 
bonds. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 
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Syllabus the Court 

When the trustee deals with the trust property, but not directly 
with the cestui que trust, and without the latter’s intervention, the 
trustee cannot, without the knowledge and consent the cestui que 
trust, directly indirectly become the purchaser. the purchase 
made with the knowledge and consent the donor the power, this 
principle cannot apply, since there was fraud practiced upon the 
donor, and the trustee acquired personal benefit, was only be- 
the donor intended that should have it. 
The evidence examined, and held, the instant case, that the 
donor, act conduct, did not relieve release the trustee from the 
provision the trust agreement providing liquidity the extent 
and that the agreement repurchase mortgage bonds held 
the trustee and when required for the payment insurance pre- 
the provisions the trust has been definitely and clearly 
established and will specifically enforced. 


Suit Allan Ames and others against the Bank Nutley. 
Decree accordance with opinion. 
Stanley Gedney, Jr., East Orange, for complainants. 


Reed Reynolds, Newark, for defendant. 


STEIN, C.—On February 10, 1930, complainant Allan Ames, 
and defendant, Bank Nutley, entered into agreement writing 
whereby Ames deposited with the bank trustee certain insurance 
policies his life and agreed open special deposit account and 
deposit therein $2,300, and the further sum annually $4,800, 
monthly installment payments, the first installment paid 
February 15, 1930. The fund thus created was invested and re- 
invested, but not less than $2,500 was invested securities 
form,’’ and the balance said special account was not nor- 
mally exceed $100, except such times when money was needed 
for the payment premiums. Quarter-annual statements showing 
the status the special account, and monthly statements any ar- 
rears deposits were furnished Ames, and appeared that 
was arrears resulting insufficient moneys for the payment 
premiums, the trustee was authorized transfer from the cash and 
securities held such amount was necessary make the 
deficit. 

Upon the death Allan Ames, the trustee was collect the in- 
surance due the policies, invest the same, and pay the income and 
principal provided the trust agreement. Ames reserved him- 
self the right designate writing the investments made the 
trustee, which, exercised, relieved the trustee responsibility except 
that safe-keeping, accounting, and collection When the 
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annual income accruing from investments the opinion Ames was 
sufficient for the payment premiums, further obligation make 
deposits was required. also retained the right alter revoke 
the trust whole part. The trustee was authorized deduct 
commissions specified the agreement from income, and was not 
responsible for any acts the administration the trust nor for any 
mistake judgment decrease value loss the trust estate, 
nor for any cause whatever, except bad faith gross negligence. 

Defendant-trustee assumed the trust. Complainants now charge 
that the trustee invested all the trust fund mortgage bonds the 
Nutley Mortgage Title Guaranty Company, with the exception 
about $500, time when was also the trustee the indenture for 
the issuance such bonds; that directors and officers the defendant- 
trustee were also directors the title mortgage company; that Ames 
was induced consent such investment upon the express agreement 
that when cash was required wherewith pay premiums from time 
time, the trustee would repurchase such bonds par and thus main- 
tain the liquidity required under the trust fund, except for which agree- 
ment the complainant Allan Ames would not have consented such 
investment. 


not denied the defendant that presently holds trustee 
mortgage bonds the Nutley Mortgage Title Guaranty Company, 
great many, not all which bonds purchased for the trust from 
itself. 


about September, 1933, annual premiums became due some 
the insurance policies, and the trustee then possessed insufficient 
cash pay the same failed and refused liquidate sufficient bonds 
repurchasing the thus restore the liquidity required under 
the trust. 

The bill prays that the defendant decree specifically perform 
its agreement; that the investment the trust fund mortgage bonds 
the Nutley Mortgage Title Guaranty Company purchased from 
itself decreed breach trust, and that the defendant decreed 
repurchase all said bonds now held the trust fund par. 

appears that Ames, paragraph 7-b the trust agreement, re- 
tained the right designate writing the investments made 
the trustee upon ten days’ notification the trustee the availability 
funds for investment. Upon failure make such designation within 
the ten days, the trustee was directed invest such stocks, bonds, 
securities, and other property deemed advisable, whether not 
such investment authorized the laws the state New Jersey 
governing the investment trust funds. The provision with respect 
Ames’ right designate writing the investments made was 
time regarded acted upon. Ames testified that immediately 
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upon signing the trust agreement, ‘‘I asked Mr. Hill’’ (the president 
the bank) ‘‘what securities would recommend for the investment 
the surplus and the deposits from this fund. Mr. Hill immediately 
suggested the bonds the Nutley Mortgage and Title Guaranty Com- 
says that raised the point that time that the primary 
purpose the trust was protect his insurance, and that was vital 
him have securities which would protect the premiums pro- 
ducing income pay the same; that did not question the safety 
the investment ‘‘but did ask him they could liquidated 
promptly the time when the premiums became due, because there 
was provision agreement with the bank that deposits 
$400 month should invested promptly soon they were made, 
produce the largest amount income. Mr. Hill said that 
his opinion these certificates were not only safe investments, but the 
most convenient investments because they were being dealt all the 
time the bank, the bank carried large number them its own 
portfolio and was position switch these certificates back and 
forth from the trust account the portfolio the bank when such 
occasion arose. said that account the close association the 
bank and the trust company, spoke with authority and knowledge 
this point. And such representations from Mr. Hill consented 
this investment. other investment was suggested Mr. Hill ex- 
cept these Thereafter semiannual statements furnished 
the bank show investments except mortgage bonds the Nut- 
ley Mortgage Title Guaranty Company, but such statements also show 
sales such bonds from time time order furnish the liquidity 
provided for the trust agreement. The last sale shown the state- 
ment April 27, 1933, took place January 10, 1933. 

Mr. Hill, vice-president, cashier, and one the directors the 
bank, with respect the agreement which Ames says made with the 
bank repurchase the mortgage bonds from time time main- 
tain the liquidity provided, testified, think what Mr. 
Ames said was correct. did not commit the bank Nutley, however, 
any definite policy plan repurchasing the bonds. were 
buying and selling the bonds that time, and for quite long time 

satisfied that the agreement repurchase the mortgage bonds 
par was made Mr. Hill for the bank, and that the bank, through 
its directors, ratified and confirmed that agreement, for appears 
the evidence that from the inception the agreement February, 
1930, until January 10, 1933, the defendant bank regularly, when neces- 
sary, order keep the trust fund liquid meet insurance 
premiums when due, repurchased sufficient bonds wherewith pay the 
same. The market for these bonds was entirely local. When that 
market was longer active because the present financial stress, the 
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bank refused further carry out its agreement. Letters evidence 
written Mr. Hill Mr. Ames set forth the refusal the board 
directors the bank further repurchase the bonds and the reason 
therefor. one the letters dated April 1933, Hill, after stating 
that the fund entirely invested Nutley Mortgage Title Guaran- 
teed per cent. bonds, says, ‘‘but inasmuch the market for these 
bonds very limited, particularly under existing conditions, thought 
might well point this fact out you the past have not 
hesitated buy and sell these bonds but cannot continue adopt this 

Now the self-interest the trustee reason the interlock- 
ing directorate existing between the mortgage company and: the bank, 
and the appointment the mortgage company the bank trustee 
the bond indenture, all this was thoroughly explained and under- 
stood Ames and freely and understandingly assented the pur- 
chase, although had expressly reserved himself the right direct 
the kind investments and had the power terminate the trust. 
There imperative rule equity that transaction such this 
between the parties necessarily, every instance, voidable. The 
presumption invalidity may overcome the trustee. Pomeroy’s 
Equity Jurisprudence, vol. 958. the instant case that has been 
done. 

There is, course, abundant authority that when the trustee deals 
with the trust property, but not directly with the cestui que trust, and 
without the latter’s intervention, the trustee cannot, without the 
edge and consent the cestui que trust, directly indirectly become 
the purchaser. Such purchase always voidable, and will set 
aside behalf the beneficiary, unless has affirmed it, being sui 
juris, after obtaining full knowledge all the facts. entirely 
immaterial the existence and operation this rule that the sale 
intrinsically fair one, that undue advantage obtained, that 
full consideration paid, even that the price the highest which 
obtained. The policy equity remove every possible 
temptation from the trustee. the arrangement made with the 
knowledge and consent the donor the power, this principle cannot 
apply. the instant case there was fraud practiced upon the 
donor, and the trustee acquired personal benefit, was only be- 
the donor intended that should have it. Capron Luchars, 
110 Eq. 338, 160 83, affirmed 112 Eq. 373, 164 447. 

The concern Ames the time the investment was made the 
mortgage bonds was only the marketability the bonds order 
maintain liquidity the fund for the purpose expressed the trust. 
time did he, any act conduct his, relieve release the 
.trustee from the provision the trust agreement affecting liquidity 
the extent $2,500, and the agreement repurchase bonds and 
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when required for the payment premiums has been definitely and 
clearly established and will specifically enforced. 
Decree accordance with the foregoing conclusions. 


RIGHTS OWNER BONDS PLEDGED 
BANK FOR LOAN 


Bragg Federal Reserve Bank, Supreme Court Appeals Virginia, 
178 Rep. 680 


The owner Liberty loan coupon bonds delivered them 
bank, which was director and stockholder, taking receipt 
certificate containing the words ‘‘returnable after thirty days no- 
The certificate bore interest ‘‘according the terms and 
tenor such bonds.’’ The owner had safe deposit box the 
bank. The bank subsequently pledged the bonds the Federal Re- 
serve Bank for loan. action the administrator the 
owner recover the bonds, after the failure the borrowing bank, 
was held that, the the bonds had not been left 
with the borrowing bank for safekeeping only, but with the inten- 
tion that they used collateral, that the Federal Reserve Bank 
was holder due course and that the plaintiff was not entitled 
recover. 


deceased, against the Federal Reserve Bank. review judgment 
for defendant, plaintiff brings error. Affirmed. 

George Allen, Richmond, for plaintiff error. 

Maxwell Wallace, Richmond, for defendant error. 


GREGORY, J.—The plaintiff error brought action detinue 
against the defendant error recover certain Liberty bonds alleged 
have been the latter’s possession. The Federal Reserve Bank 
claimed the holder due course the bonds. the conclusion 
the testimony offered both sides, the court sustained motion 
the defendant strike out all the evidence the plaintiff, and 
thereupon the jury returned verdict favor the defendant, upon 
which the court entered judgment. 

The parties are referred plaintiff and defendant, the respec- 
tive positions they occupied the court below. 

Bragg, the plaintiff’s decedent, was his lifetime the owner 
Liberty bonds the par value $1,500, and some time between 


1921 and 1925 deposited them with the First National Bank Vic- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §588. 
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toria and received from the bank certificate deposit which was writ- 
ten upon form provided for such purpose. The original certificate 
deposit not evidence, but conceded that was similar the 
following blank form: 


Bond Certificate Deposit 
314 
First National Bank Victoria 

certifies that Has deposited this Bank Dol- 
lars (par value) Liberty loan coupon bonds, 
returnable after thirty days notice him his order this bank 
surrender this certificate properly endorsed. 

payable hereon lieu the interest such bonds ac- 
cording the terms and tenor such bonds. 

due 


the time the bonds were left Bragg the First National 
Bank Victoria, and until his death July, 1930, was stock- 
holder and director the bank and attended meetings directors 
regularly. Mr. Bragg had safe deposit box the bank and carried 
the key the box his pocket. 

June 1925, the bonds were delivered the First National 
Bank Victoria the Federal Reserve Bank collateral for loan 
made the latter bank the First National Bank. Since that time 
the Federal Reserve Bank has always been, and now, the posses- 
sion the said bonds. They are now being held collateral for 
$3,000 loan made April 24, 1930, which was from time time re- 
newed until February 1932, which time the First National Bank 
was closed and receivér was appointed. 

the application for the loan, which was made upon one the 
regular printed forms, appears this language print: ‘‘The securities 
pledged collateral this note have been borrowed the bank and 
are carried its The application signed the First 
National Bank Hatch, the cashier. 

The evidence discloses that common banking practice for bank 
borrow securities individuals corporations and use them 
collateral for the purpose obtaining additional funds when neces- 
sary. The evidence further shows that such sécurities are carried 
the books the bank borrowed securities; that this case the bank 
the bonds here involved upon its books borrowed bonds; that 
securities received bank for safe-keeping are not carried the 
books the bank asset; that the Comptroller the Currency 
recognizes the practice banks borrowing securities providing forms 
used examiners, which forms have one item liability, 
that bonds delivered bank for safe-keeping 
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only are not listed under the account known ‘‘bonds borrowed’’; 
and that bonds and other securities delivered such conditions and un- 
der such certificate the one here described are usually used when 
needed collateral the bank desires increase its cash funds. 

The plaintiff contends that the Federal Reserve Bank not holder 
due course the bonds, but that the relationship between Bragg 
and the First National Bank was that bailor and bailee respectively, 
and that the said bank received and held the bonds only for safe-keep- 
ing and fiduciary character. 

The defendant contends that the certificate deposit issued the 
First National Bank Bragg, its terms construed the light 
the conduct Bragg and the said bank, indicated that said 
bank had the right treat the bonds borrowed bonds and use 
them collateral accordance with the ordinary custom banks 
with reference borrowed bonds, and that the defendant lending 
these bonds acted good faith, even though knew that the bonds 
were borrowed bonds. 

There are certain significant facts which show clearly that the bonds 
were not deposited Bragg with the First National Bank only for 
safe-keeping. The certificate does not specify any particular bonds 
but that Bragg has deposited bonds the par value $1,500. An- 
other fact importance that the certificate required Bragg give 
the bank days’ notice desired the bonds returned him. 
addition, the certificate the provision for the payment interest, 
not upon the bonds but upon the itself. When also con- 
sider the fact that Mr. Bragg was director the bank, having access 
its books, regularly attending director’s meetings, and that had 
safe deposit box the bank which the key his pocket, 
the conclusion inescapable that did not leave the bonds with the 
bank for safe-keeping. 

The certificate, failing specify any particular bonds deposited, 
but specifying them amount only, that is, the par value $1,500, 
would have authorized the bank, called upon Bragg, deliver 
him any Liberty bonds that particular issue and value. The bank 
would not have been required deliver him the identical bonds 
had deposited with the first instance. 

The provision for days’ notice event Bragg desired the bonds 
returned him would have been entirely unnecessary the bank was 
keep the identical bonds hand, separate and apart from its assets. 
But, were contemplated that the bonds were used col- 
lateral, then the provision for days’ notice order give the bank 
time get the bonds others like character consistent with the 
idea that they were borrowed bonds. The days’ notice was required 
order that the bank would have sufficient time comply with the 
terms the certificate regarding the delivery the bonds. 


= 
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the bank was hold the bonds merely for safe-keeping, pro- 
vision for interest was necessary. Bragg could have, that event, col- 
lected the coupons. The provision the certificate for the pay- 
ment interest the certificate and not the bonds shows clearly 
that was not contemplated that the bank would keep the bonds 
hand. 

Hatch, the cashier the First National Bank, testified that 
Bragg left the bonds with him for safe-keeping, but that, when the 
First Natonal Bank was not borrowing them, they were the pos- 
session the Federal Reserve Bank; that Bragg did not know that 
the bonds had been pledged for loan; that did not give the bank 
the authority pledge the bonds unless was expressed 
the certificate and that the certificate expressed the entire agreement. 
The foregoing portion the cashier’s testimony inconsistent with 
that portion which will now refer that can hardly said 
any probative value. later testifies that the bonds were 
the bank’s books borrowed bonds and were reported 
the annual reports the condition the bank; that the books did 
not show them kept for safe-keeping only; that considered 
had right borrow the bonds and pledge them because the 
national bank examiner told him could so; that did not tell 
the officers the Federal Reserve Bank that held the bonds only 
for safe-keeping that for securities held for safe-keeping he, cashier, 
gave the owner receipt, and they were carried the books held 
for safe-keeping, but, case the bonds are borrowed, they are carried 
asset the bank and offset the liability for the certificate 
deposit which the bank issues when the bonds are borrowed. 

From the foregoing, seen that the cashier one instance says 
received the bonds for safe-keeping only, and another says 
they were borrowed bonds, and still another instance signs 
application for loan from the defendant which represents the 
bonds pledged for the loan having been borrowed the First Na- 
tional Bank. His testimony little value determining what ac- 
tually took place when Bragg deposited the bonds the bank. Its 
strength destroyed its inconsistencies and contradictions. 

final analysis, the transaction shown the uncontradicted 
evidence that the Federal Reserve Bank, good faith, made loan 
the First National Bank the bonds here question; that the Fed- 
eral Reserve Bank knew the bonds were borrowed bonds, but did 
not know from whom they were borrowed nor did know any bail- 
ment, one existed, between Bragg and the First National Bank; that 
under common banking practice bank often borrows securities from 
individuals corporations for the express purpose using them 
collateral for loans from the Federal Reserve Bank; and that such 
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transaction carried out under such ordinary custom, without more, 

Justice Hudgins, speaking for the court Moore Potomac 
ings Bank, 160 Va. 597, 169 922, 925, 1133, said: ‘‘The 
test Virginia, and the majority the states, not whether the 
plaintiff was negligent acquiring the notes, but whether not 
acted good faith. the facts and the transaction 
are such that bad faith may inferred, then becomes question 
for the 

Applying that test the case bar, find that there fact 
the transaction which shows any bad faith the 
part the Federal Reserve Bank, nor there any evidence the 
record from which inference bad faith its part can reason- 
ably drawn. The judgment affirmed. 

Affirmed. 


PAYMENT TRUST DEPOSIT DEATH 
TRUSTEE 


Olney Bank Trust Co., Superior Court Pennsylvania, 176 
Atl. Rep. 837 


Where money deposited one person trust for another 
and the trustee dies and successor trustee appointed, the bank 
justified paying the money the trustee’s executor ad- 
ministrator. The bank under duty see that the fund 
properly accounted for the beneficiary the trust. 

This the general rule trust personal property. 
this case the bank was further justified paying trust deposit 
the deceased trustee’s administrator the fact that one its 
by-laws provided that payment such deposit might made 
the trustee’s ‘‘legal The term ‘‘legal representa- 
tive’’ means executor administrator. 


the matter the Olney Bank Trust Company, possession 
the Secretary Banking the Commonwealth Pennsylvania. 
From order dismissing exceptions adjudication, Esther Alt- 
man Levison appeals. 

Appeal dismissed. 

Albert Friedman and Harry Langsam, both Philadelphia, for 
appellant. 

William Schnader, Atty. Gen., Shippen Lewis, Sp. Deputy Atty. 
Gen., and Heilner Gaul, Sp. Counsel, Philadelphia, for appellee. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §429. 
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JAMES, about January 1916, Harry Altman opened 
savings fund account with the Olney Bank Trust Company the 
name ‘‘Harry Altman, trustee Esther Altman.’’ Esther Altman 
was his adopted daughter, and was then about ten years old. Among 
the rules and regulations contained the pass book the following: 


Every deposit made one person for the benefit another 
person shall expressed ‘in trust,’ and deposit shall re- 
ceived expressed received from one person ‘by’ another 
person, one person ‘for’ another person. The Trustee, his 
legal representative successor, shall alone entitled receive pay- 
ment, and his their, receipt with the production the deposit book 
will full discharge the 


Harry Altman died intestate December 1920, and his wife, 
Sarah Altman, became administratrix his estate. the early part 
1921, the signature card, which was filed Harry Altman, ap- 
peared the notation that Altman died and Sarah Altman was ap- 
pointed administrator his estate. The name Harry Altman, 
trustee, was stricken out and the works ‘‘Sara Altman, trustee for 
Esther Altman’’ were substituted. the 8th January, 1921, 
Plotka was appointed guardian Esther Altman, January 14, 
1921, Sara Altman drew $300 from the savings fund, and receipted for 
the name Sara Altman, trustee; February she receipted 
for the sum $1,000 the name Sarah Altman, trustee; and 
November 1921, she receipted for the sum $276.05, the name 
Sara Altman, administratrix. The evidence further shows that 
February 1921, the date the $1,000 was withdrawn from the sav- 
ings account, like amount appeared deposit the account 
Sarah Altman, administratrix Harry Altman, deceased, although 
there was evidence show that this was money which she had with- 
drawn from the trust account. the account filed Sarah 
man, the administratrix, she did not account for the moneys with- 
drawn from the above-mentioned account. February 14, 1928, 
Esther Altman became age and February 15, 1930, she gave notice 
the bank her intention withdraw the sum $1576.05; being 
the full amount the deposit stood the death her father. 
This the bank refused and offered make payment balance 
$148.58, which alleged was the true balance. October 1931, 
the bank was closed the secretary banking, and the audit 
his first account receiver, Esther Altman claimed status above 
that depositors with respect the amount deposit her father’s 
death, and claimed depositor’s status with respect the amount 
the interest which would have been added the first amount had 
remained untouched from the year her father’s death the close 
the account. Judge Finletter, who audited the account, decided 
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that the bank had properly paid the moneys the administratrix 
the trustee, and that the claimant was any event barred the stat- 
ute limitations. Exceptions this adjudication were dismissed 
the court banc, from which order dismissal this appeal was taken. 

The main question raised appellant that the court erred 
holding that the bank was authorized making the payments Sarah 
Altman administratrix the estate Harry Altman, she answered 
the designation either legal representative successor. Appellant 
frankly concedes that order prevent the trust from falling the 
legal title should given the personal representative the deceased, 
but contends that administratrix she has but naked title with 
power exercise any rights over the subject-matter. concede that 
administratrix she has legal title concede the very point which 
dispute, because far the bank was concerned had 
edge further than the form which the account was placed and was 
only obligated pay the person whose name the account stood 
his legal representative successor. There was duty resting 
upon the bank follow the funds paid out determine whether they 
had been properly accounted for the cestui que trust. The general 
rule that upon the death trustee personal property, and where 
successor has been appointed the proper court, the property held 
trust goes the personal representative the deceased trustee, but 
not asset the estate which the executor administrator, 
because takes such personalty subject the trust and long 
traced and distinguished inures the benefit the cestui 
the duty the executor trustee personal property upon re- 
ceiving the same state account thereof behalf the trustee. 
Dunlap al. Dunlap, Pa. Super. 603; 637. Applying 
this rule the facts the present case, believe the bank was fully 
authorized paying the money the administratrix the estate 
the trustee; but not only was the bank authorized under this general 
rule pay the money the administratrix the estate, but under 
the by-law the bank specifically provided that the legal repre- 
sentative successor the decedent shall alone entitled receive 
payment, and his their receipt with the production the deposit 
book will full discharge the bank. Appellant contends that 
the words ‘‘legal representative’’ were only intended apply 
legally appointed substituted trustee. 

Under the by-law, the bank was authorized pay the money either 
the legal representative successor. The term ‘‘legal representa- 
means executors and administrators, although when the subject- 
matter the context shows that the words are used different sense, 
either statute contract, the court will give them the meaning 
intended. Osborn First Natl. Bank, 175 Pa. 494, 858. 
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find nothing the by-law which indicates any other meaning than that 
the term ‘‘legal was mean executor admin- 
istrator. may that under the word ‘‘successor’’ was intended 
apply legally appointed substituted trustee, but the bank was 
authorized pay The Act April 14, 1828, 453, 
(20 2764), which provides for the appointment substituted 
trustee, only applies whenever the trust such nature re- 
quire any personal attention active duty performed the ex- 
ercise power exerted the part the trustee. not 
think that this act applies the type trust relationship which ex- 
isted between the appellant and her father. the present instance 
was the duty the administratrix state account this trust es- 
tate, and any balance should have been paid her guardian who 
had been appointed. Neither see any force the appellant’s 
contention that because two the withdrawals were made trustee 
and the other administratrix the by-law had been violated. She 
became the substituted trustee solely virtue her position 
administratrix, and was immaterial whether she received the money 
trustee administratrix, because the final analysis would 
her duty account for the withdrawals either the capacities 
which she received the money. properly paid the money, 
the bank was under duty determine whether the funds which she 
received had been properly accounted for the orphans’ court. 
view this determination, shall not discuss other questions raised 
the appellant. 
Appeal dismissed the cost the appellant. 


HOLDER CASHIER’S CHECK NOT 
PREFERRED CLAIMANT 


Williams Weldon, Supreme Court South Dakota, 259 
Rep. 272 


The holder check issued bank consideration 
checks drawn the bank third person not entitled 
preference payment upon the failure the bank. Such trans- 
action amounts mere shifting credits the bank’s books and 
way increases the assets the bank. 


Action Williams against Weldon, receiver the Fall 
River County Bank, and others. From judgment for plaintiff, de- 
fendants appeal. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §151. 
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Reversed, with directions. 

Wilson, Hot Springs, for appellants. 

Messick, Topeka, Kan., and Lewis, Hot Springs, 
for respondent. 


RUDOLPH, J.—The defendants are trustees for the depositors 
the insolvent Fall River County Bank Edgemont, D., appointed 
under the provisions chapter 57, Laws 1927, prior the amend- 
ment said law chapter 90, Laws 1931. November 19, 1930, 
the Guaranty State Bank Topeka, Kan. (which will hereinafter 
referred the Kansas bank), wrote the Fall River County Bank 
(which will hereinafter referred the South Dakota bank), and 
inclosed warranty deed certain land Fall River County, D., 
behalf the plaintiff, Williams, with instructions deliver the 
deed Mr. Anderson upon payment $505 cash and the execution 
and delivery mortgage the premises wherein Anderson would 
secure the balance the purchase price the amount $1,000. There- 
after, November 28, 1930, the Kansas bank wrote the South Dakota 
bank advising that Mr. Anderson had offered all cash for the land, 
and instructed deliver the deed Anderson upon the receipt 
$1,405 cash. Thereafter Anderson received from one Albert Nelson 
two checks, one the amount $800, and the other the amount 
$445.34, which checks were drawn against Nelson’s account the South 
Dakota bank. These two checks were indorsed Anderson and turned 
over the bank, together with his check for $159.66, drawn his 
account the South Dakota bank, and the bank turn delivered 
Anderson the warranty deed. will observed that cash any 
kind went into the South Dakota bank this transaction. Thereafter 
the South Dakota bank sent the Kansas bank cashier’s check cover- 
ing the amount due account the purchase the land Ander- 
son. The cashier’s was never paid because the failure the 
South Dakota bank. This action was brought, and the trial court en- 
tered judgment against the trustees the South Dakota bank, and 
decreed that the judgment should constitute preferred claim against 
the assets the bank. 

The facts were all presented the trial court written stipulations 
the parties. The contention appellants that the facts not 
sustain the judgment entered the court. Respondent maintains that 
appellants are position question the sufficiency the evidence, 
because the fact that they made motion for new trial the 
lower court. Because all the facts were stipulated and the case was 
tried upon the agreed statement facts, the motion for new trial 
unnecessary, and, said this court the case Wyckoff 
Geisler, 279, 213 362, ‘‘wholly 

This court has reiterated the doctrine that entitle one prefer- 
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ance against the assets closed bank must shown that the trans- 
action upon which the claim preference based resulted aug- 
mentation the assets the bank. Birch International State Bank, 
216 597; Northwestern National Bank James Valley Bank, 
226 747; Hornick, More Portertield Farmers’ Merchants’ 
250 58. See, also, two opinions the Supreme Court the 
United States announced February 1935: Old Company’’s Lehigh, 
Ine., Henry Meeker, Receiver First Nat. Bank, Ct. 392, 
Co., Ct. 394, Ed. the above cases this court has also 
reiterated its opinion that the shifting credits upon the books 
bank does not its assets. Obviously, the transaction here in- 
volved was nothing more than shifting credits the books 
the bank and, under the above decisions which are controlling, the 
assets the bank were not augmented the sense that the transaction 
could form the basis for preferred claim against the assets the closed 
bank. 

The judgment appealed from reversed, with directions make 
law based the stipulated facts and enter judgment 
conformity herewith. 

Warren, J., and Campbell and Roberts, J., coneur. 


POLLEY, (dissenting).—For the reasons stated Farmers’ Sav. 
Bank al. Bergin al., 216 597, and Badger State 
Bank al. Fred Weiss al., 518, 249 803, not 
able agree with the majority opinion this case. 


LIFE INSURANCE TRUST HELD VALID 


Sigal Hartford National Bank Trust Co., Supreme Court Errors 
Connecticut, 177 Atl. Rep. 742 


person took out policies life insurance providing that the 
proceeds paid trust company trustee. The trust agree- 
ment between the trust company and the insured provided that the 
proceeds invested and that the income paid the insured’s 
mother, sister, wife and children and that the principal, eventually, 
paid the insured’s children. After the insured’s death, his 

widow brought suit against the trust company claiming that the in- 
surance trust agreement was invalid because was the nature 
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testamentary disposition and was not executed accordance 
with the statutes concerning the execution wills and that, there- 
fore, the proceeds the policies belonged the decedent’s estate. 
The court held that the trust was not testamentary character and 
that was perfectly valid, even though the insured reserved the 
right change the beneficiaries revoke the agreement entirely. 


Action Lillian Sigal against the Hartford National Bank 
Trust Company for declaration the invalidity purported trust 
agreement pertaining insurance policies, and for other relief. 
demurrer the complaint was sustained, and judgment was rendered 
for defendant the superior court plaintiff’s failure plead fur- 
ther, and plaintiff appeals. 

error. 

Josiah Peck, Hartford (I. Oscar Levine and Louis Katz, 
both Hartford, the brief), for appellant. 

Francis Cole, Hartford (Pomeroy Day, Hartford, the 
brief), for appellee. 


MALTBIE, J.—The complaint states the following situation: 
Nathan Sigal took out three life insurance policies different com- 
panies, each which was agreed that the insurer ‘‘would pay 
the his wife, his death, certain sum. Thereafter Sigal 
entered into purported trust agreement with the defendant, copy 
which made exhibit attached the complaint. This agreement, 
far necessary refer for our present purposes, provided 
that the defendant trustee should collect the sums due upon the 
policies, Sigal did not sell surrender them, change the beneficiary 
named them, revoke the agreement whole part, should 
hold and invest the money, should make payments from the income 
Sigal’s mother and, sister, should pay to, use for the benefit of, the 
plaintiff their children the rest the income, with power use 
also portion the principal for them, and ultimately should pay 
the principal the fund, the times fixed for such distribution, 
their children living and the representatives any child who should 
then deceased. 

This agreement the plaintiff claimed void because was testa- 
mentary character and not executed accordance with the require- 
ments the statutes concerning the execution wills (Gen. St. 1930, 
4876). Sigal notified each company that the beneficiary the policy 
issued had been changed from the plaintiff the defendant 
trustee. The change beneficiary was also alleged void because 
the invalidity the purported trust agreement. Thereafter the 
defendant collected the sum due each policy. The money alleged 
the property the plaintiff, but, despite demand made, the de- 
fendant has refused pay her. The prayers for relief were for 
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money damages and for judgment declaring that the purported trust 
agreement and the changes beneficiary were invalid and that the 
proceeds the policies the hands the defendant were the prop- 
erty the plaintiff. The defendant demurred the complaint upon 
five grounds; the first four which were the effect that the trust 
agreement was not testamentary character and was valid and effec- 
tual, and the fifth the effect that the plaintiff had right action 
any event, because the change under which the defendant trustee 
was substituted each policy beneficiary terminated her rights un- 
der the policy. The trial court sustained the demurrer upon the first 
four grounds and found unnecessary consider the fifth. 

have hesitated determine this case the absence certain 
interested parties. The action essentially one, not recover dam- 
ages for wrong done the defendant the plaintiff, but one 
enforce the plaintiff’s right fund the hands the defendant. 
the disposition this fund others than the parties this action 
have direct interest; thus Sigal’s mother and sister and the children 
the plaintiff and Sigal have rights which would adversely affected 
the contention the plaintiff correct and possible that, 
should the agreement held invalid but the change beneficiary 
held valid, Sigal’s estate might under the terms the policy have 
interest trust which might result under such circumstances. But 
the question issue has been ably and thoroughly presented us; 
our opinion the agreement clearly valid; decision this effect will 
give the persons who are mentioned all they could claim; and any 
right the estate would depend upon facts not appearing upon the 
present record and which may may not exist. shall therefore 
decide the case, even though, course, our decision would not con- 
elusive upon the rights persons not parties the action. 
well Bradshaw, Conn. 15, 758; Barnes Kelly, Conn. 
220, 222, 772; White Smith, Conn. 663, 667, 272, 
1917D, 596; Bartram Powell, Conn. 86, 92, 885. 

life insurance policy contract pay sum money upon 
the death the insured, consideration payment payments 
duly made during his life. Allen Hartford Life Ins. Co., Conn. 
693, 695, 955; Reed Provident Savings Life Assur. Soc., 190 
111, 118, 734; Keckley Coshocton Glass Co., Ohio 
St. 213, 225, 299, Ann. Cas. 1913D, 607. Such policy may 
contain provisions for its surrender for cash, and the insured may 
often borrow money upon it; under some circumstances may 
another right receive the proceeds the policy, and 
this may for consideration accruing him well way 
gift. Allen Hartford Life Ins. Co., Conn. 693, 955; 
Colburn’s Appeal, Conn. 463, 139, Am. St. Rep. 231. 
these, and perhaps other ways, insured may realize money for him- 
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self upon the policy. So, because right which may have 
realize upon policies which are made payable himself, his estate, 
his personal representatives, which has reserved the right 
change the beneficiary, the value such policies may during his life 
treated asset his estate. See Remington, Bankruptcy, 
1248, 1250; Cohen Samuels, 245 50, Ct. 36, Ed. 143. 
But where the policy made payable some person named bene- 
ficiary and the insured dies while the designation that beneficiary 
still effect, whatever amount due his death payable that 
person and forms part the estate the insured. Reed, 
Conn. 240, 250, 478, 664, Am. St. Rep. 174; 
Shepard Co. New York Life Ins. Co., Conn. 500, 504, 186; 
Farmers’ Loan Trust Co. 100 Conn. 367, 372, 124 40; 
Gurnett Mutual Life Ins. Co., 356 Ill. 612, 619, 191 250. 
such situation the sum due upon his death not the property the 
will the legal declaration intention the dis- 
position one’s property after death. this intention, made known 
through the written declaration, the law gives effect, and executes 
the testator’s will.’ Jacobs Button, Conn. 360, 362, 150, 
151. The subject-matter will the estate the person, which 
affected, his intent properly expressed—‘only after the death 
the testator. The term may thus defined. will the lawful 
intent competent person, legally expressed. regarding his estate, 
and effective after his death.’ Alexander’s Commentaries 
Whitehill Halbing, Conn. 21, 23, 118 454, 455, 
895. 

The ordinary policy life insurance somewhat resembles will, 
that becomes operative, the amount payable the death the 
insured, only when that death occurs and often until that time 
ambulatory regards the beneficiary because the insured’s right 
change the beneficiary surrender the policy. But life insurance 
policy payable named beneficiary not will because does not 
operate upon any property the insured owned him his death. 
Koss’ Estate, 106 Eq. 323, 150 360; Wheatley’s 
Estate, 184 Cal. 399, 193 934; Bose Meury, 112 Eq. 62, 163 
276; Voorhees’ Estate, 200 App. Div. 259, 193 168; 
Johnston Scott, Misc. 641, 243, 247. Indeed, when 
beneficiary has been properly named and the insured dies while that 
designation effective, cannot destroy the rights the beneficiary 
will, unless that will can operate change beneficiary. Gould 
Emerson, Mass. 154, 157, Am. Dec. 720; McClure Johnson, 
Iowa, 620, 217; Wilmaser Continental Life Ins.. Co., 
Iowa, 417, 903, Am. Rep. 277; Ricker Charter Oak Life 
Ins. Co., Minn. 193, 771, Am. Rep. 289; see Farmers’ 
Loan Trust Co. 100 Conn. 367, 372, 124 40. The 
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policy contract pay sum money third party, perform- 
ance which postponed until the death the insured. See Bristol 
Warner, Conn. 18; Connecticut Mutual Life Ins. Co. Bur- 
roughs, Conn. 305, 315, Am. Dec. 725. May says: ‘‘Neither 
the times nor amounts payments the insured, nor the mode 
estimating securing the payment the sums paid the in- 
surer, affect the question whether the agreement between them 
contract insurance.’’ May, Insurance (4th Ed.) §1. 
sion the policy under which the insurer directed hold the prin- 
cipal the policy and disburse the income until some future time 
the principal becomes payable, which provides that the sum due 
paid the form annuities, would not itself give the transac- 
tion the character will derogate from its essential nature 
contract performed after the death the insured; and 
doubt the same purpose could accomplished agreement be- 
tween the insured and the insurer after the issuance the policy where 
the insured has reserved the right change the beneficiary and the 
agreement amounts accompanied such change validly made. 

assured can assign policy for consideration, certainly 
can change the beneficiary, under right reserved him the policy, 
consideration some benefit passing him some obligation as- 
sumed the beneficiary. That consideration may take the form 
agreement the beneficiary the way which will hold 
and disburse the proceeds the policy. Such agreement would 
not testamentary character though provides for the distribution 
the proceeds the policy when received, after the death the in- 
sured, because would not apply any property owned the de- 
ceased but only fund arising out contract made him, per- 
formance which was postponed until his death. Such agreements 
have been, believe, uniformly sustained, although the particular 
question are considering seems not have arisen except the first 
262 Pa. 273, 105 295; Gurnett Mutual Life Ins. Co., 356 612, 
191 250; Bose Meury, 112 Eq. 62, 163 276; see Travel- 
ers’ Ins. Co. Mayo, 103 Conn. 341, 349, 379. That the agree- 
ment might never become effective because some act the insured, 
under the powers reserved him the policy, would 
way invalidate prevent becoming effective should the beneficiary 
designated actually receive the proceeds the policy. See cases above 
cited. The trial court was correct holding that the agreement be- 
tween Sigal and the defendant was not testamentary its character 
and sustaining the demurrer upon that ground. 

There error. 
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DRAWEE BANK PAYING CHECKS FORGED 
INDORSEMENTS 


Pennsylvania Mutual Life Insurance Co. Real Estate-Land Title 
Trust Co., Superior Court Pennsylvania, 176 Atl. Rep. 747 


drawee bank, which pays checks bearing forgeries the 
payees’ indorsements, must give prompt notice upon discovering 
the forgeries the collecting bank which the checks were paid 
order allowed recover from the collecting bank. But, 
delay giving notice will not prevent the drawee from recovering 
from the collecting bank appears that, the time notice was 
given, the collecting bank was position collect against the 
party from whom received the checks. 

this case four checks drawn the plaintiff insurance com- 
pany trust company Philadelphia were taken one the 
insurance company’s employees. The latter forged the payees’ 
indorsements and deposited them bank New Jersey. This 
bank forwarded them national bank Philadelphia, which col- 
lected them through the Philadelphia Clearing House. The fact 
that the checks were forged was made known the trust company 
the insurance company December 1930. The trust com- 
pany did not notify the collecting national bank until December 17. 
that date the national bank had deposit funds the New 
Jersey bank from which received the checks sum excess 
the amount the checks and could have protected itself resort- 
ing that deposit. these circumstances was held that the 
trust company’s delay giving notice would not prevent from 
recovering against the national bank the forged checks. 


Action assumpsit the Pennsylvania Mutual Life Insurance 
Company against the Real Estate-Land Title Trust Company, which 
had the Corn Exchange National Bank Trust Company brought 
additional defendant. From judgment, dismissing the additional 
defendant’s rule for judgment notwithstanding verdict against 
favor the original defendant for $1,521.93, and final judgment 
the verdict, the additional defendant appeals. 

Affirmed. 

Philip Wallis, Carl Funk, and Drinker, Biddle Reath, all 
Philadelphia, for appellant. 

John Lovitt and Ballard, Spahr, Andrews Ingersoll, all 
Philadelphia, for appellee. 


KELLER, J.— Pennsylvania Mutual Life Insurance Company, 
hereinafter called ‘‘Insurance Company,’’ was depositor the Real 
Estate-Land Title Trust Company, hereinafter called ‘‘Trust Com- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 518. 
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pany.’’ drew four checks the Trust Company the order four 
different payees payment claims insurance policies. These 
checks came into the hands one its employees named Walsh, who 
forged the payees’ indorsements and deposited them with the West- 
mont National Bank Westmont, This bank, order collect 
them from the drawee bank, sent them the Corn Exchange 
Bank Trust Company, hereinafter called ‘‘Corn Exchange 
with indorsements expressly guaranteeing prior indorsements. The 
Corn Exchange Bank, turn, indorsed the checks, guaranteeing all 
prior indorsements, and collected them from the Trust Company 
through the Philadelphia Clearing House. 

The forgeries were discovered Insurance Company and No- 
vember 29, 1930, Walsh made written confession. 
1930 (November being Sunday), notice was given the Insurance 
Company the Trust Company, which asked the former get affi- 
davits from the payees the checks. December 1930, Walsh was 
arrested for forgery and December 17, 1930, was held for court, and 
subsequently convicted. December 17, 1930, the affidavits 
the payees the checks relative the forgeries were delivered the 
Trust Company, and December 17, 1930, the Trust Company notified 
the Corn Exchange Bank letter the claim the Insurance Com- 
pany that the signatures the payees had been forged. This was the 
first notice given the Trust Company the Corn Exchange Bank 
the matter. Between December and December 18, Westmont Bank 
had continuously deposit with Corn Exchange Bank amount 
excess the sum the four checks. does not appear the case 
whether not Westmont Bank, between and December 18, had 
any funds standing the credit the forger, Walsh, out which 
might recoup itself. 

The Insurance Company brought this action assumpsit against 
the Trust Company recover the amount the four checks paid 
the forged indorsements. scire facias proceedings under the Act 
April 10, 1929, 470 (12 141), the Trust Company had the 
Corn Exchange Bank brought additional defendant, alleged 
liable over for the cause action declared on. The right 
the plaintiff recover from the original defendant was not seriously 
contested. The real issue was the right the Trust Company re- 
cover over against the Corn Exchange Bank, the additional defendant. 
verdict was rendered favor the Insurance Company against 
the Trust Company and favor the Trust Company against the 
Corn Exchange Bank. new trial was granted the latter verdict 
alone; and the second trial the only issue involved was the right 
the Trust Company recover over against the Corn Exchange Bank. 
The trial court directed verdict favor the original defendant, 
the Trust Company, and against the additional defendant, the Corn 
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Exchange Bank, refusing the latter’s point for binding instructions; 
and the court subsequently dismissed the latter’s rule for judg- 
ment non obstante veredicto. The Corn Exchange Bank has appealed. 

contends that the Trust Company’s delay sixteen days 
notifying the forgeries precludes from recovering against the 
Corn Exchange Bank, (1) because was the duty the Trust Com- 
pany give immediate notice, and (2) because the delay amounted 
such negligence relieve the Corn Exchange Bank liability. 
this point the learned president judge the court below, the 
opinion refusing judgment non obstante veredicto, said: ‘‘If the case 
were turn the promptness notice the Corn Exchange 
would exempt the Corn Exchange from liability. The facts being un- 
disputed think would the function the Court pass the 
sufficiency the notice. But there another and our opinion 
controlling fact. was stipulated counsel ‘that the Westmont 
National Bank (from whom the Corn Exchange had received the checks) 
had account with Corn Exchange which, from December 
December 18th, 1930, the amount funds the Westmont National 
Bank the Corn Exchange National Bank was excess the amount 
the checks.’ then fact that the additional defendant was 
not prejudiced the delay because had its hands money its 
principal, the Westmont Bank, out which could, and was bound 
to, reimburse the Trust Company.’’ 

support this conclusion the court cited the case Iron City 
Bank Fort Pitt Bank, 159 Pa. 46, 195, 196, 615, 
where Mr. Justice Mitchell after referring the Act April 1849, 
424, 426 (56 29), and its effect the harsh rule 
the common law, previously foree this state, relative the 
acceptance payment bill acceptor drawee where the 
signature the drawer was forged, said: ‘‘The act paying was thus 
held conclusive estoppel, without reference any questions 
negligence delay, consequent loss the other party. This was 
the kind hardship which the act 1849 was intended remedy, and 
this the extent its operation regard bank other drawee, 
paying forged signature the drawer. The mere fact payment 
longer, instanti and itself, bar recovery the money; 
but the principles the commercial law are still applicable, and there 
still the same necessity before for care, diligence, and proper 
notice, under the settled rules the law negotiable paper,’’ and 
then further explained what was meant this statement, follows: 
result the act 1849, and the cases upon this subject, that 
the mere acceptance payment forged paper longer, itself, 
bar the recovery the money the party paying, even though 
bank other drawee. Nor such party absolutely bound, 
common law, discover and give notice the forgery the very 
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day payment. All that need do, any give notice 
promptly, according the circumstances and the usage the business, 
and, unless the position the party receiving the money has been 
altered for the worse the meantime, would seem that the date 
notice not material. But, the other hand, the statute does not 
dispense with the necessity care and diligence the part the 
payor, nor exempt him from the consequences his own negligence, 
thereby loss would accrue the other 

This was quoted with approval Mr. Justice Kephart United 
States Nat. Bank Union Nat. Bank, 268 Pa. 147, 155, 110 792, 
794, who added: ‘‘If the proceeds the forged instrument were the 
hands the agent, the principal, the time notice was given 
the forgery, there was damage and the right recoupment was com- 
plete, regardless negligence. This elementary principle law. 
How can one who has his pocket, innocently may be, money which 
does not own and which was placed there the result fraud, 
theft, the like, complain compelled return the money? 
suffers damage; and Franklin Bank had this money, United 
States Bank had not paid out, how could contended that time 
that the United States Bank suffered any damage and had right 
action against the Union Franklin paid? 

would seem, therefore, that proper notice under the settled 
rules negotiable paper given bank which has paid check 
drawn one its depositors, forged indorsement, ‘‘legally 
entitled recover back from the person persons previously holding 
negotiating the (Act 1849, supra) the amount paid, 
irrespective the effect the latter; but notice such forgery 
delayed beyond that usually applicable negotiable paper, may still 
recover back the money from the prior holders negotiators ‘‘unless 
the position the party receiving the money has been altered for the 
worse the meantime.’’ Iron City Nat. Bank Fort Pitt Bank, 
supra. was said Mr. Justice Moschzisker Union Nat. Bank 
Franklin Nat. Bank, 249 Pa. 375, 383, 1085, 1087, case in- 
volving the same facts United States Nat. Bank Union Nat. 
Bank, supra: ‘‘If the one receiving the money could recoup himself 
therefrom without loss, the date notice became immaterial.’’ 

The stipulation counsel referred the lower court’s opinion 
that the Corn Exchange Bank had its possession constantly 
between December and December 18, when received notice the 
forgeries, funds the Westmont Bank, from whom received the 
checks for much excess the sum the forged checks; 
that far the Corn Exchange Bank concerned could recoup 
itself without loss, and hence was not personally affected the Trust 
Company’s delay giving notice the forgeries. 

But appellant contends that, because this delay, was incumbent 
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the Trust Company show not only that the Corn Exchange Bank 
could recoup itself without loss, but also, antecedent its right 
recover from the Corn Exchange Bank, that the Westmont Bank could 
likewise recoup itself from Walsh, the forger, without loss. think 
the two cases cited above, Union Nat. Bank Franklin Nat. Bank, 
supra, and United States Nat. Bank Union Nat. Bank, supra, rule 
otherwise; that while would have been good defense the part 
the Corn Exchange Bank this action prove that the Westmont 
Bank was not, and after the date notice the forgeries was given 
it, position recoup itself without loss from Walsh, the forger, 
the duty showing that fact rested rather than the Trust 
Company prove the opposite; that when the Trust Company showed 
that the Corn Exchange Bank could make itself whole charging the 
forged checks against the funds the the Westmont Bank, 
was the duty the last named, wished escape the primary 
liability, furnish proof the Corn Exchange Bank, and for that 
bank show the trial, that Walsh had the meantime drawn out 
his and had funds his credit against which could charge 
the 

The assignments error are overruled, and the judgment af- 
firmed. 


BANK NOT ALLOWED RECOVER 
INVESTMENT TRUST NOTES 


Union Trust Co. Maryland Poor Alexander, Court Appeals 
Maryland, 177 Atl. Rep. 923 


agreement creating investment trust provided that 
member should ‘‘be obligated for any amount greater than the per- 
centage his investment bears the total obligation the 
meaning any bank from which loan might obtained. 
action bank which held two notes executed the trust, was 
held that the members the trust were severally and not jointly 
liable and that, therefore, the members could not sued jointly 
single action. appeared, course, that the bank had knowl- 
edge the limitation the trust agreement above quoted. 

was further held under the provision quoted that each mem- 
ber’s liabiliy was based not the percentage which his investment 
bore the total amount invested the trust, but rather the 
which his investment bore any loan made the trust. 


Action the Union Trust Company Maryland against Poor 
Alexander, Incorporated, and others. From judgment sustaining 
demurrers the defendants, plaintiff appeals. 
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Edward Duffy, Baltimore, for appellant. 
Hilary Gans and Edwin Morgan, both Baltimore (Brown 
Brune, Joseph Brennan, Semmes, Bowen Semmes, and Lawrence 
Perin, all Baltimore, counsel), for appellees. 


OFFUTT, J.—The Union Trust Company Maryland brought this 
action the common pleas court Baltimore City two demand 
notes executed the Panda Company the Farmers’ Merchants’ 
National Bank Baltimore. 

One note dated October 14, 1929, was for $20,933.13, which has been 
reduced credits $4,832.15, the other dated May 1930, was for 
$3,490, since reduced credits $3,069.63, and both were secured 
collateral. 

The Panda Company was voluntary association formed ‘‘Poor 
and Alexander, Incorporated, Frank Sweeney, Andrew Hundert- 
mark, Campbell Company, Incorporated, Louis O’Donnell, Am- 
brose Kennedy, John Weyer, Presley Bowen,’’ and Walter 
Alexander trust’’ deal securities and risk 
the credit the members within fixed limits that adventure. After 
the formation the association but before this action, Alexander died, 
and Corinne Alexander was appointed administratrix his estate, 
and the Union Trust Company succeeded the Farmers’ Merchants’ 
Bank the owner the notes. 

Demand having been made and refused for the payment the 
notes, the appellant brought this action filing against the appellees 
its declaration, notice plead, and the agreement association. The 
defendants except Mrs. Alexander, who was not summoned, appeared 
and demurred the declaration. Judgment those demurrers was 
entered for the defendants, and from that judgment this appeal was 
taken. 

addition the facts recited, appellant alleged the declaration 
that Hundertmark who executed them for the Panda Company 
the time the loans were made and the notes executed furnished the 
bank copy the agreement. The question the case whether 
upon those facts appellant entitled recover this action against 
the appellees. 

The text the agreement referred the nar follows: 


hereby known that the men whose names appear herein, 
hereinafter referred members, have this day agreed 
the formation investment trust, the details and regulations 
which are set forth herein and the signature each member 
affixed hereto considered his agreement abide 
these details and regulations. 

The trust shall known the Panda Company. 

business meeting will held each day, Sunday ex- 


cluded, 12.45 the office Poor Alexander, Inc. 
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Each member has equal vote, but agreed that seven 
members shall constitute quorum and will have the right 
transact such business may ordinarily brought such 
meetings. any event majority will rule. 

Such securities are purchased from time time will 
hypothecated with some bank and loans made against said se- 
curities, being expressly understood that member will 
obligated for any amount greater than the percentage his in- 
vestment bears the total obligation the bank. 

further agreed that upon the desire any member 
withdraw his investment shall forego any the accrued profits 
and addition will penalized 20% his prevailing invest- 
ment. Said withdrawing member conjunction with being 
penalized 20% will also charged with his pro rata share any 
loss the event securities purchased are selling for less than the 
amount paid for same. Further any member desiring with- 
drawal his funds must give thirty days’ advance notice. 

agreed further that not more than 25% the assets 
the trust will invested the stock any one company 
corporation unless otherwise agreed all members. 

Assignment the interest any one member permis- 
sible upon the unanimous consent all members. 

This closed trust and new member will accepted 
unless assignment provided for article number 

Hundertmark has been elected serve the 
pacity Secretary and Treasurer and hereby given the power 
attorney those members whose signatures are affixed hereto 
negotiate with the bank the matter loans, sign such notes 
and documents are required the bank, execute substitu- 
tions. further authority from the members necessary for 
Hundertmark execute these deals, furthermore 
Hundertmark hereby given authority buy and sell securities 
provided such authority received from the members and 
sign checks the trust along with either Frank Sweeney 
Pressley Bowen, the three members mentioned representing 
the Executive Committee. 

10. The list the members along with the respective amounts 
subscribed follows: 


Frank Sweeney 

Hundertmark 

Louis O’Donnell 

Ambrose Kennedy 

John Weyer 

Pressley Bowen 

Alexander 


The contention the appellant appears (1) that the parties 
that agreement were general partners, and (2) that general part- 
ners each was severally liable creditors the partnership, even 
though they had the knowledge the creditor agreement limited 
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the liability each partner for the firm debts, because (3) such limita- 
tion applied exclusively the relations the partners inter sese and 
could not limit the several liability each partner for partnership 
debt, and that therefore (4) the defendants members the partner- 
ship were jointly and severally liable this action the plaintiff 
the notes sued on. 


The contention the appellees is: (1) That the rights the parties 
this action are fixed the agreement; (2) that the two notes were 
executed agent; (3) that the authority the agent execute 
them was limited the agreement; (4) that the payee the time 
made the loans knew that limitation, and bound it; and that 
(5) the plaintiff not entitled general judgment against the 
defendants members general partnership. 

From this statement apparent that the contentions the parties 
are parallel rather than conflicting; that the plaintiff relies upon cer- 
tain established rules and principles incident the partnership rela- 
tion support its contention that the defendants are jointly and sev- 
erally liable the notes, while the defendants rest their defense upon 
the agreement and the law agency. 

Assuming that the parties the agreement had the capacity 
execute it, and know reason the contrary, and that the 
bank knew it, and that conceded, and that the notes were executed 
for the Panda Company agent acting under defined and limited 
authority the extent which was known the bank when accepted 
them, the relations between the bank and the defendants must meas- 
ured the terms the contract rather than the general law 
partnership. Nor the question affected the bank’s power lend 
money such instruments:as the two notes sued this case, for 
the agent had authority bind the members the partnership 
severally for the whole debt, and the lender knew had such au- 
thority, its want power make such loan was authorized 
the agreement could not possibly have expanded the agent’s authority 
beyond the limits the agreement creating it, vest him power 
expressly denied him. 


Whether, therefore, the association the persons signing the agree- 
ment constituted general partnership, limited partnership, joint 
adventure, Massachusett’s trust, syndicate, becomes wholly im- 
material, and the case turns upon the construction the contract, 
ascertain the limits the agent’s authority. 

The purpose the association was apparently risk not cash, but 
the credit the members the extent $9,000 secure capital 
speculate securities. Its members contemplated that when secu- 
rities were purchased they would ‘‘hypothecated with some bank 
and loans made against’’ them. Or, other words, that ‘‘some 
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would furnish the money buy the securities, and that the loans which 
made for that purpose would protected part the securities 
purchased which would pledged collateral, and part the 
the members the association. facilitate the operations 
the association, one its members, Hundertmark, was elected 
serve the capacity ‘secretary and treasurer’ and authorized 
negotiate with the bank the matter loans, sign such notes 
and documents are required the bank execute 
Under those circumstances was natural that the members should de- 
sire limit the risk which each might subjected through the op- 
eration the highly speculative and hazardous nature the adven- 
ture. Accordingly, the agreement provided that: ‘‘No member will 
obligated for any amount greater than the percentage his invest- 
ment bears the total obligation the bank.’’ will noted that 
the percentage risk not upon the aggregate investments 
the members, but upon loans actually made, that while the ratio 
$500 share the whole investment would little more than 
per cent. the ratio such share bank loan would 
vary with the amount the loan, being this case little more than 
per cent. that while the ratio each share the whole invest- 
ment would remain constant, the ratio such share bank loans 
would diminish the amount the loan increased and increase 
diminished. Appellant assumes that what the members the associa- 
tion ‘‘probably intended say’’ was that member should ob- 
ligated pay percentage any loss than the percentage 
his investment,’’ but since the language clear enough must rather 
assumed that they intended say what fact they did say. 

Taking the fourth and ninth paragraphs the agreement together, 
they authorized Hundertmark the agent the association pledge 
the its members executing their behalf ‘‘notes and docu- 
ments such are required bank,’’ but the same time limited 
his right pledge their credit obliagte them for any amount 
greater than the percentage ‘‘which the investment’’ each bore 
the total loans obligations which Hundertmark was authorized 
contract their behalf. 


That conclusion seems inevitable from the nature the undertaking 
which the members the association were engaged and the extent 
their respective interests therein, for cannot reasonably assumed 
that member who expressly limited his investment $500 would 
nevertheless willing assume the same risk one whose investment 
was ten times that amount, when the thing they were risking was not 
but The language used considered connecton with the 
object and purpose the contract leaves reasonable doubt that 
was the intention the parties the contract limit Hundertmark’s 
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authority pledge their credit the ratio which the amount set op- 
posite their respective names bore any loans which might nego- 
tiate under that authority. And since ‘‘wholly matter con- 
struction whether each several obligors makes separate promise 
whether they unitedly make joint promise,’’ Williston Con- 
tracts, 383, follows that the liability each the persons execut- 
ing the agreement the association the two notes executed 
Hundertmark for the Panda Company was several and not joint. 


precisely point has been cited, but line cases some- 
what analogous are those involving subscription contracts where has 
been held that even the absence words expressly manifesting 
intention create several promises, where the nature the contract 
sufficiently indicates such intention, the promises will held 
355. And Parrish State, Md. 238, 246; Boyd Kienzle, 
Md. 294, 299, 300, announce the principle that cases where several 
obligors who execute agreement clearly express therein inten- 
tion that the liability each obligor shall several, the intention 
thus expressed will given effect, and cases collected Rutherford 
Holbert, Okl. 735, 142 1099, 1915B, 221, illustrate 
the application that principle variety cases. 

view that conclusion any general discussion the law 
agency irrelevant, for the authority Hundertmark was ex- 
pressly limited the agreement and the bank knew that limitation 
when made the loan, citation authority needed support 
the proposition that bound it, Code, art. 73A, subd. 
17, for apart from that paper the declaration refers 
facts sufficient constitute Hundertmark the agent the persons who 
formed the Panda Company. 


Assuming, therefore that the defendants are severally and not 
jointly liable for the debts evidenced the two notes, and that their 
several liability limited the ratio which their several subscriptions 
investments bears the total loans, the question whether 
even that liability can established suit against the persons named 
the agreement members the Panda Company joint de- 
fendants. 

Undoubtedly the rule common law that separate judgments 
cannot entered against defendants sued jointly, Black Judg- 
ments 210; Freeman Judgments 101, 69, except where 
one more the defendants asserts purely personal defence, nor 
can joint judgment entered unless each defendant liable the 
full extent the verdict, Ibid., nor can joint action maintained 
against defendants who are not jointly but severaliy liable, sub- 
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seription contracts, indeed other contracts where the obligees are 
severally and not jointly liable. Cornish Co. West, Minn. 360, 
Md. 294, ‘‘In Chitty Contracts, vol. the author says: ‘If 
two more persons, who have joined together contract ‘‘covenant 
severally’’ become severally bound, (in the absence express 
words implying joint liability) the same each the covenantors 
had executed separate deed the same paper. joint action can- 
not, consequently, maintained against the parties such contract, 
but each must sued separately upon the separate contract made 
said Freeman Judgments, page 178, that dif- 
ferent rule prevails suits judgment creditor against several 
stockholders for their unpaid but not only are cases 
that character said Rutherford Holbert, Okl. 735, 142 1099, 
1915B, 221, constitute distinct class, but, although not 
stated, the author saying that apparently had mind not the com- 
mon law, but statutory rule practice. Certainly case has been 
cited which justifies any doubt that except modified statute. 
Boyd Kienzle, supra, states the law established this state. But 
there statute which affects the application the rule such 
ease this. Code, art. 50, and article 26, 21, which deal with ac- 
tions joint obligations not deal with plural judgments but with 
entire judgments against less than the whole number obligors bound 
joint several obligation, and with the effect judgment 
against less than the whole number persons members partner- 
ship, jointly liable under some writing obligatory. Sections and 
10, Westheimer Craig, Md. 399, 407, 419. Nor there 
any other statute having any possible effect judgments against joint 
obligors which applicable the facts issue here. 

Another objection the declaration that joins the administra- 
trix Walter Alexander defendant, which would improper 
even the obligation was joint and her decedent party thereto, 
Wolfe Murray, Md. 727, 876; Tiffany’s Ed. Poe’s Pl. 401. 

For the reasons stated, follows that the declaration was defec- 
tive and the demurrers thereto properly sustained. The plaintiff was, 
however, entitled maintain separate actions against the several de- 
fendants, and since was entitled amend its declaration striking 
out parties improperly joined upon seasonable application should 
have been permitted make such amendment. But the record 
fails show that any such application was made, the judgment ap- 
pealed from will affirmed. 


Judgment affirmed, with costs. 
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BANK, RECEIVING CHECK DEPOSIT, MAY 
ENFORCE AGAINST DRAWER 


Ogdin Goodwin, Circuit Court Appeals, Fed. Rep. (2d) 
196 


bank, which check indorsed without restrictions de- 
posited, becomes the owner the check and such can enforce 
against the drawer, where the latter has stopped payment the 
request the payee. 

this case the bank which the check was deposited failed 
before the check was presented the drawee bank for payment 
and, apparently, payment was stopped because this fact. ap- 
peared that, after stopping payment, the drawer paid the full 
amount the check the payee. 

This decision seems contrary the holding most the 
cases this point which the effect that the bank deposit 
does not become holder due course such circumstances until 
permits the depositor draw against the credit given. 


Suit George Ogdin, receiver the First National Bank 
Elizabethton, Tenn., against Goodwin. From decree dis- 
missal, plaintiff appeals. 

Reversed and remanded, with directions. 

Parvin, Greenville, Tenn. (Susong, Susong Parvin, 
Greenville, Tenn., the brief), for appellant. 

Lem Reece, Elizabethton, Tenn., for appellee. 


HICKS, receiver the First National Bank 
Elizabethton, herein called the bank, sued appellee 
recover upon check the amount $1,278.52. 

The bill alleged: That October 11, 1931, appellee had given the 
check, drawn upon the Merchants’ Traders’ Bank Mountain City, 
Tenn., Wesley Street, who October endorsed without restric- 
tion and deposited the bank, then going and doing gen- 
eral banking business and where had checking account; that 
was given credit for it, and deposit slip was issued him which em- 
bodied the only contract with the bank with reference thereto; that 
the deposit immediately became subject his check, and that, far 
the records the bank show, would have been paid out any 


*The question whether appellant had adequate remedy law suggests itself, 
but, having failed move transfer the bill the law side otherwise ‘object 
equity jurisdiction, the appellee has waived the point. Ins. Co. 
Co., F.(2d) 828, 830, footnote (C. 6). 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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time the event check were presented against for payment before 
the bank closed its doors; that the check was sent through the regular 
channels for collection and was presented for payment the Mer- 
chants’ Traders’ Bank October 19, but, the bank having closed 
its doors October 17, the Merchants’ Traders’ Bank direction 
appellee stopped payment the check and returned appellant, 
who that date had been appointed receiver; that appellee wrong- 
fully stopped payment the request Street whom afterwards 
paid the full amount the check. 

The deposit slip was filed Exhibit the bill and bears the 
notation ‘‘all items credited subject payment.’’ 

The gravamen the bill that when the check was deposited the 
bank became its owner, and appellant entitled recover its amount 

Appellee filed answer and, paragraph thereof, averred 
that the bill ‘‘fails allege any matter either law equity entitling 
the plaintiff the relief prayed for, and, taking all the aver- 
ments the bill true, has violated duty owed the plain- 
Upon this averment the court motion appellee dis- 
missed the bill. other part the answer material here. Con- 
way al. White, 292 837, 840 (C. 2). 

The basis for the decree not disclosed, but assume that the 
court concluded from the averments the bill, taken true, that the 
bank never became the owner the check. 

not concur. are not unaware that there diversity 
opinion among the state courts whether upon such deposit the 
relationship debtor and creditor arises between bank and its cus- 
tomer. The case must differentiated from Dakin, Receiver, Bayly, 
where state statute controls, and from St. Louis San Francisco 
Co. Johnston, 133 566, Ct. 390, Ed. 683, where the 
bank was known hopelessly insolvent the time the deposit 
was received. question presented one general commercial law 
(Brooklyn City Co. National Bank, 102 14, 31, 
Ed. 61; Security Nat. Bank Old Nat. Bank, 241 8); 
Jarmulowsky al., 249 319, 321, 1918E, 634 (C. 
2); Dickson First Nat. Bank, (2d) 411 (C. 8), 
and our duty exercise independent judgment based upon the 
controlling decisions the federal courts. 

City Douglas Federal Reserve Bank Dallas, 271 
489, 499, Ct. 554, 556, Ed. 1051, the court said: ‘‘For when 
paper indorsed without restriction depositor, and once 
passed his credit the bank which delivers it, becomes the 
the bank; the bank becomes owner the paper, and 
making the collection not the agent for the depositor. Burton 
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United States, 196 283, Ct. 243, Ed. 482; Union 
tric Steel Co. Imperial Bank (C. A.) 286 857; General Amer. 
Tank Car Corp. Goree (C. A.) 296 32, 36; Ruskay (C. 
A.) (2d) 148; Cases Trusts, 64, note, par. 
pp. 66, 

addition the cited the above quotation, see, also, 
Equitable Trust Co. Rochling, 275 248, 252, Ct. 58, 
Ed. 264; Security Nat. Bank Old Nat. Bank, supra; State 
Picher (D. Me.) Supp. 412; Willims Cox, Tenn. 
555, 559, 282. 

The printed notation the deposit slip, wit, ‘‘all items credited 
subject payment,’’ did not invalidate the bank’s title. This notation 
was indicative only that the bank would charge the check back the 
depositor, were not collected, and not that credit was not given 
the time the deposit. City Douglas Federal Reserve Bank, 
supra; Burton United States, 196 283, 297, Ct. 
Ed. 482; Johnson First Nat. Co. (D. C.) Supp. 
788, 790. 

Appellant urges that averment the bill that the bank held the 
check ‘‘for the benefit the said Wesley Street’’ was admission 
that was acting the agent Street, but this contention once 
appears untenable when the quoted phrase read connection with 
the full paragraph which occurs. conclude that ‘‘insuffi- 
ciency fact constitute valid cause action equity’’ (Equity 
Rule [28 USCA 723] does not clearly appear upon the face the 
bill, and that the case should have proceeded hearing. 

The decree reversed and the cause remanded, with directions 
transfer the law side the docket for such further proceedings 
are consistent with the rules practice law cases. 


CORPORATION’S DEPOSIT MAY NOT SET 
OFF AGAINST PRESIDENT’S NOTE 


Jewett Martinsville Milling Co., Circuit Court Appeals, 
Fed. Rep. (2d) 153 


bank, after refusing loan money corporation, made 
loan the individual note the corporation’s president. Upon 
the failure the bank, the corporation had deposit the bank 
exceeding the amount the note. was held that the bank was 
not required set off the company’s deposit against the president’s 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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note even though the proceeds the loan were used for the benefit 
the corporation and the president owned practically all the 
corporation’s stock. other words, the president was required 
pay his note full the bank and the corporation entitled 
only such dividends its deposit might receive upon the 
liquidation the bank’s affairs. 


Suit Martinsville Milling Company against Chester Jewett, 
receiver the First National Bank Martinsville, Indiana. From 
decree for plaintiff, defendant appeals. 

Reversed, with direction. 

George Barnard and Raymond Walker, both Indianapolis, 
Ind., and Ralph Lowder, Martinsville, Ind., for appellant. 
Homer Elliott, Indianapolis, Ind., and Martins- 


ville, Ind., for appellee. 


ALSCHULER, J.—The suit was brought appellee, the milling 
company, effect set-off alleged mutual debts between the parties, 
the debts being (a) deposit appellee the bank now 
ship, and (b) promissory note for amount less than this deposit, 
executed appellee’s president alone, but alleged the complaint 
represent debt the milling company the bank. 

The generally applicable law governing the right set-off not 
dispute. Concededly there must mutuality obligation, e., the 
debts must owing between the same persons and the same right. 
United States Fidelty Co. Wooldridge, 268 234, Ct. 489, 
Ed. 483; Gray Rollo, Wall. (85 629, Ed. 927. Whether 
there was such mutuality indebtedness between the milling company 
and the bank depends, course, upon the particular facts. 

The First National Bank Martinsville was national bank which 
closed its doors June 27, 1932. The milling company, long-time cus- 
tomer the bank, then had deposit $5,977.85. Clifton Schnaiter, 
who then was and long theretofore had been the milling company’s 
president and the owner practically all its capital stock, had 
signed, maker, note the bank, upon which, the time the 
bank’s closing, there was due $4,000, the note having been reduced 
payments that amount from the original loan $5,000. 

1928 the milling company held mortgage upon large farm 
owned the Major estate, secure indebtedness the company 
$2,457.09. The farm was subject prior mortgage $25,000 
which was due, and its foreclosure was threatened. Schnaiter asked 
the bank loan his company $25,000 pay off that mortgage, hav- 
ing been arranged that title the farm would then conveyed. The 
bank’s officers, upon consideration the matter, informed Schnaiter 
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that the bank would make loan his company, but that he, 
Schnaiter, would take title the farm the bank would let him have 
$20,000 his own notes, secured mortgage the farm, and 
that his own unsecured note would let him have $5,000. Schnaiter 
accepted the proposition, took title the farm (which still holds), 
gave the bank his individual notes secured his mortgage the 
farm for $20,000, and his unsecured note for $5,000, the entire pro- 
the loans going toward paying off the first mortgage, which 
was released. How the milling company’s second mortgage was treated 
disposed order place the bank’s mortgage first, the evidence 
does not disclose. 

Schnaiter testified: ‘‘They (the bank’s officers) said that they would 
not take the Milling Company for this. signed the note own 
name. didn’t sign the Milling Company officer the 
Milling Company, and the Milling Company’s name does not appear 
the note, either maker endorser. was debt.’’ 

The bank’s cashier testified: never looked the Milling Com- 
pany for the payment the Five Thousand Dollar note. looked 
Mr. Schnaiter alone.’’ 

this respect there dispute the evidence. 

If, when the note was given, Schnaiter and his company had, be- 
tween themselves, any agreement understanding that the company 
would primarily ultimately liable for its payment, does not 
appear that the bank had any knowledge it. Neither the bank nor 
its receiver could affected any such secret understanding, there 
was one. 

appears that interest, taxes, and other outlays respecting the farm 
were paid the milling company’s checks the bank; but Schnaiter 
testified that did about all his personal business through the milling 
company, paying through all his taxes and the interest his own 
notes, including the one question and the mortgage notes given 
Schnaiter, and that the milling company received the income from the 
farm, but that kept suitable account all such transactions. 

appears from statement Schnaiter the bank that was 
then worth about $137,000, and that his personal deposit the bank 
the time closed was about $102, which the receiver automatically 
set off against the $4,000 due the bank the note, although does 
not appear that Schnaiter asked this done. 


Upon this state facts the District Court found and decreed that 
the equities were with the milling company, and that the $4,000 note 
should set off against its deposit the bank the time failure. 
finding was made that the $4,000 due Schnaiter’s note repre- 
sented indebtedness from the milling company the bank, unless 
such finding must inferred from the decree awarding the set-off; 
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nor was found that the note was accommodation note alleged, 
whereof appellee was the actual debtor. 

The bank had interest whatever the Major farm transaction. 
Nothing appears have been owed the bank, directly indirectly, 
the Major estate. had interest supplying the funds for 
paying the first mortgage save only the interest prospective lender 
money. had the right select its own debtor. However willing 
and ready the milling company might have been borrow the money 
and give its obligations therefor, the bank, for reasons its own, would 
not lend any. was willing lend the money Schnaiter per- 
sonally would take title the farm and execute his notes the 
bank. This Schnaiter agreed and did, and the relation debtor 
and between the bank and Schnaiter was created and con- 
tinued unquestioned until after the bank failed. The milling company, 
through Schnaiter its president, had full knowledge that the bank 
would not loan it, and that the note transaction was wholly between 
the bank and Schnaiter, the individual. 

the entire transaction between the bank and Schnaiter there was 
suggestion debtor and creditor relation, direct indirect, 
between the bank and the milling company, with Schnaiter surety for 
the company, Schnaiter being accommodation maker the 
note; and such relation cannot now imported into the for the 
purpose relieving Schnaiter from the wholly personal obligation 
assumed giving his note the bank. 

Appellee’s brief (page very properly disclaims any contention 
that the legal status the parties affected the fact that Schnaiter 
was the owner practically all the capital stock the milling com- 
pany, and any contention that Schnaiter acted appellee’s agent 
the transaction. Schnaiter chose advantages and im- 
munities corporate organization for conducting the business the 
milling company, cannot complain the milling company treated, 
must be, separate and independent entity. 

Appellee’s counsel refer us, with apparent confidence, the recent 
ease Shannon Sutherland al., F.(2d) 530 (C. 4). The 
set-off there directed was favor indorser note which was 
held suspended bank wherein the indorser was depositor, for 
portion which note the same indorser was contract and the 
knowledge the bank liable principal. The essential facts are 
wholly unlike those here—where not only was the milling company not 
liable the bank any degree surety, 
otherwise, but the bank, certain knowledge the milling company, 
had expressly declined accept any capacity upon the note. 
can see applicability here the cited case. 

Set-off times allowed where deny would entail inequity 
and hardship which its allowance would avert. But such situation 
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here presented. The only inequity which might here suggest itself 
would toward the other depositors this broken bank its 
distributable assets were reduced applying the milling company’s 
deposit account discharge the presumably collectible Schnaiter 
note. 

This record does not our judgment disclose any those elements 
which would justify the set-off. 

The decree reversed, with direction dismiss the complaint for 


want equity. 


REVOCATION VOLUNTARY TRUST FOR 
FRAUD 


O’Leary Grant, New York Supreme Court, 278 Supp. 839 


The plaintiff created voluntary trust personal property 
naming the defendants trustees. The deed trust provided for 
the payment the income the plaintiff during her life and, after 
her death, her sister, the issue either under specified 
this action revoke the trust the ground that 
the plaintiff was induced execute fraud was held that 
was necessary bring defendants only the sister 
and the trustees, that say only the living persons beneficially 
interested the trust. was not necessary appoint guardians 
represent children who might the future born the plain- 
tiff her sister. (New York Personal Property Law, 23.) 


Action Kathryn Grant O’Leary against Forest Grant and 
others. cross-motions raising questions concerning who are neces- 
sary parties. 

Decision accordance with opinion. 

Weil, Gotshal Manges, New York City, for plaintiff. 

Emmet, Marvin Martin, New York City, for defendents-trustees. 


CALLAHAN, J.—Cross-motions are made herein which raise ques- 
tions concerning who are the necessary parties this action. Plaintiff 
executed voluntary trust personal property defendants-trustees. 
She claims, however, that she was induced execute through fraud, 
and brings this action revoke it. 

The deed trust provides that the trustees named are pay the 
income from the trust property the settlor for her life, and her 
death, leaving issue, pay said income such issue during the life- 
time the settlor’s sister. the settlor dies without issue, the income 


decisions see Banking Law Journal Digest (Fourth 
Edition) §486. 
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paid her sister during the latter’s life. the death the 
last survivor between the settlor and her sister, the trust ter- 
minate and ‘‘the trustees shall thereupon grant, convey, assign, set 
over and deliver all the principal’’ the settlor’s children and the 
issue any deceased child per stirpes, and, default any surviving 
issue the settlor, the issue her sister like manner, and, 
there surviving issue either the settlor her sister, the heirs 
law next kin the settlor. 

The only defendants joined herein are the trustees and the settlor’s 
sister. Neither the settlor nor her sister have issue present. How- 
ever, they are both young married women and the birth issue not 
improbable. Equity requires that all parties interest brought be- 
fore that complete determination all issues may had. See, 
also, section 193, Civil Practice Act. The question who are neces- 
sary parties action revoke trust was recently discussed 
McKnight Bank New York Trust Co., 254 417, 173 
568. The Court Appeals, after stating that such action all 
beneficiaries are necessary parties, stated 254 page 421, 
173 569: ‘‘Not always easy determine action this 
kind who should made parties who are beneficially interested, but 
the prevailing equitable rule appears that all those who are 
living and are beneficially interested should made the parties 
action set aside revoke instrument deed 

The parties the present controversy disagree two essential 
questions, first, who are the living persons beneficially interested, 
and, second, whether necessary have unborn issue the 
settlor her sister unborn next kin represented special 
guardians. the first controversy, clear that remaindermen 
well life tenants must deemed beneficially interested. Among 
those who are designated remaindermen here are the heirs law and 
next kin the settlor. For convenience, they may referred 
the distributees. See Decedent Estate Law, 81. These distributees 
may divided, for like purpose convenience, into two generai 
groups, first, the ‘‘presumptive that is, those persons 
who would the heirs law and the next kin the settlor and 
her sister died now and neither them left issue, and, second, the 
distributees,’’ those persons who might take distribu- 
tion was made some time the future, and the meantime the 
presumptive distributees some them died. semes clear that 
least the first class named, that is, the living presumptive distributees, 
are necessary parties this action. Whittemore Equitable Trust 
Co. New York, 250 298, 165 454. Under the form 
the present trust, their interest remainder appears vested subject 
being divested the birth and survivorship issue the settlor 
her sister. 
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There seems necessity joining potential distributees 
addition presumptive distributees. True, has been held that liv- 
ing contingent beneficiaries are necessary parties (Hess Hess, 233 
164, 185 231), but has also been held that, where heirs 
class are required brought into action, the heirs presump- 
tive are the proper parties joined (Waxson Realty Corporation 
Rothschild, 255 332, 174 700). Mayer Chase Na- 
tional Bank City New York, 236 App. Div. 778, 258 
1046, the Appellate Division upheld that portion the order made 
below which refused bring potential, addition presumptive 
distributees. Further, the potential distributees, though living per- 
sons, may, according eminent text-writer (Freeman Judg- 
ments, 490), deemed represented under these circumstances the 
presumptive distributees. The former have mere contingent interest 
which will defeated the survivorship the latter whom the 
remainder now vested. Their interests this litigation are identical. 

The remaining controversy involves question whether special 
guardians should appointed represent the unborn issue the 
settlor her sister unborn distributees. shown the quo- 
tation from the McKnight Case above, the Court Appeals has in- 
dicated that only living beneficiaries need joined. Defendants- 
trustees argue, however, that that statement must considered 
light the facts that case; that what the court intended state 
was that only the living the many specific beneficiaries mentioned 
that trust were required brought into the action. The state- 
ment the court, however, too broad for such interpretation. 
set forth what the court found the general equitable rule 
necessary parties. examination the decisions prior the 
Knight Case will disclose considerable conflict the effect 
judgment the rights after-born beneficiaries who are not repre- 
sented action. See Monarque Monarque, 320; Downey 
331, Am. St. Rep. 693; Tonnele Wetmore, 195 436, 
1068. This conflict should deemed settled, least 
far actions revoke trust personal property are concerned, 
the McKnight decision. Such holding makes the rule necessary 
parties actions revoke trust conform with the well-settled rule 
this department that only those being, who are beneficially inter- 
ested, need consent revocation under section the Personal 
Property Law. Cram Walker, 173 App. Div. 804, 160 486; 
Corbett Bank New York Trust Co., 229 App. Div. 570, 242 
Hussey City Bank Farmers’ Trust Co., 236 App. Div. 
117, 258 396, affirmed 261 533, 185 726. 
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the recent case Marine Trust Co. Buffalo 
(4th Dept.) 242 App. Div. 11, 272 613, the question whether 
trusts involving unborn beneficiaries could, any event, revocable 
consent, was raised but not decided. 

examination the appellant’s points Aranyi Bankers’ 
Trust Co., 201 App. Div. 706, 194 614, shows that our Ap- 
pellate Division was urged change its ruling that trusts involving 
unborn beneficiaries could revoked consents living beneficiaries. 
The court, nevertheless, adhered its prior decisions. While applica- 
tions revoke consents are governed statute, whereas the 
question the necessary parties action not involving consents 
would controlled general equitable rules, would seem, neverthe- 
less, that the two situations are quite analogous. 

Aside from the correctness the view that only living beneficiaries 
need joined action such the present, appears that, 
after the presumptive distributees are brought in, there will virtual 
representation any unborn who might have interest this con- 
troversy without the appointment special guardians. clear that 
the living presumptive distributees may deemed represent after- 
born distributees. They are both the same class. There are issues 


involved herein between members any class, the sole question being 
whether the creation the trust was induced fraud, and defense 
made behalf any one defendant that issue must inure the 
benefit all alike. 


the issue the settlor’s sister, while not the same class 
their ancestor, she being life tenant and they remindermen, they 
are the same class, least have identical interests, with the pre- 
sumptive distributees whom the remainder interest now vested, 
and may deemed represented them. After the distributees are 
joined, will have defendants life tenant and the remaindermen. 
The latter are vested with the first estate inheritance. decree 
action having such parties before will bind the remote and con- 
tingent interests other beneficiaries not being. Mead Mitchell, 
210, Am. Dee. 455; Story Equity Pleadings, 147; 
Freeman Judgments, 489. The issue the settlor have life in- 
terest per autre vie well remainder. While the plaintiff who 
has taken antagonistic attitude may not represent them (Downey 
Seib, supra), they may deemed represented their life in- 
terest the sister the settlor and their interest remainder 
the presumptive distributees. Where some persons being are 
brought before the court who would have the same interests the 
unborn and are certain bring forth the entire merits the ques- 
tion and thus give the unborn effective protection, the dictates both 
convenience and justice require that there should complete de- 
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eree. Hale Hale, 146 Ill. 227, 858, 247; Ton- 
nele Wetmore, supra. 

For the reasons indicated, the motions for the appointment spe- 
cial guardians are denied. 

plaintiff claims that the trustees are liable both individually and 
trustees, they should sued both capacities. not enough 
that they are sued individually. McArthur Scott, supra. 

Defendants’ motions are granted the extent indicated. 

Plaintiff’s motion dismiss denied, with leave renew after 
joinder additional parties and service new pleadings, the occa- 
sion arises for such renewal. 


DRAWING CHECK BUSINESS HOUSE NOT 
VIOLATION BAD CHECK LAW 


State Williams, Supreme Court Kansas, Pac. Rep. (2d) 561 


Drawing check draft against insufficient funds business 
concern, such packing company, does not constitute violation 
the Kansas bad check law, providing that unlawful draw 
check draft ‘‘bank depository’’ knowing that there are 
funds deposit pay the instrument. 


information was filed against Claude Williams attempting 
charge him with violation the worthless check statute, and from 
judgment quashing the information, the State Kansas appeals. 

Affirmed. 

Clarence Beck, Atty. Gen., Charles Carpenter, Co. Atty., 
Neodesha, and Mikesell, Fredonia, for the State. 

Lamb and Hogueland, both Yates Center, for ap- 
pellee. 


JOHNSTON, information was filed against Claude Wil- 
liams charging him with unlawfully and feloniously drawing and de- 
livering check commonly the Cudahy Packing 
Company December 27, 1932, corporation with place business 
Wichita. was signed the defendant, Claude Williams, and was 
delivered the State Bank Fredonia, and obtained money 
amounting $400, when the defendant knew had funds de- 
posit and credits with the Cudahy Packing Company, with which 


decisions see Banking Law Journal Digest (Fourth 
Edition) §§1087-1104. 
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pay said check draft upon its presentation, contrary the statutes 
the subject. 

This was attempt prosecute violation the worthless check 
statute, and question presented is: Does the act the defendant fall 
within the statute? motion quash the information raises the 
question whether the Cudahy Packing Company depository. 
bank depository within the meaning the act? The trial 
court held that was not and sustained the motion quash the in- 
formation and the state appeals from the decision. The statute pro- 
vides: ‘‘It shall unlawful for any person, corporation, partner- 
ship, draw, make, utter, issue deliver another any check 
draft any bank depository for the payment money its 
equivalent, knowing, the time the making, drawing, uttering 
delivery any such check draft aforesaid that has funds 
deposit credits with such bank depository with which pay 
such check draft upon presentation.’’ 

The act forbidden states that shall unlawful draw deliver 
check any bank depository when there are funds the bank 
depository drawn meet the check. The bank depository 
made place where money deposited from which the check may 
paid, and the Cudahy Packing Company, its name indicates, not 
bank depository money with which pay checks drawn it. 

The statute provides that shall bank place like it, where 
money deposited subject drawn out check draft. There 
may some other institutions like trust companies treasuries where 
money deposited subject drawn out the option the drawer, 
but insisted that packing house where animals are sold and 
slaughtered not one these. The animals sold shipped pack- 
ing plant are not deposited there drawn out kind, but con- 
verted into food products and resold consumers. The statute 
plain that the place must one where money deposited drawn 
out the option the depositor and not the animals, goods, articles, 
such are carried packing house and other dealers manufac- 
tured goods. 

Defendant cites State Avery, 111 Kan. 588, 207 838, 
453, which was bank case and which gave occasion define 
depository. will seen, determines the elements the offense, 
distinguishes the case from false token the false pretense group 
crimes where intent defraud required shown. The court held 
that the worthless check must willfully drawn, knowing the time 
there fund deposited meet it. was there said that the object 
the statutes was discourage overdrafts and bad banking and 
stop the practice check-kiting and avert the mischief trade com- 
merce which the circulation worthless checks inflicts. 
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Where there was definition depository, what was said about 
the purpose the act avert bad banking makes plain that only 
banks the like institutions were included the term depository. 
The packing company not depository money the sense the 
act, and therefore hold that the information was rightly quashed 
the court. 

Judgment affirmed. 


SETTING OFF DEPOSIT AGAINST NOTES 


Federal Reserve Bank Boston Gray-United Stores, Supreme Judi- 
cial Court Massachusetts, 194 Rep. 709 


The defendant made notes payable trust company. Before 
maturity the trust company transferred them the plaintiff Fed- 
eral Reserve Bank collateral for loan. The trust company sub- 
sequently failed and the time the failure the defendant had 
funds deposit with the trust company. was held that the de- 
fendant could not set off that deposit against its liability the 
the notes. 


Action contract the Federal Reserve Bank Boston against 
Gray-United Stores, and trustee, which the defendant filed 
declaration set-off. Verdicts were directed for the plaintiff the 
declaration the sum $144,993.34, and for the plaintiff defend- 
ant’s declaration set-off, and the defendant filed exceptions. 

Exceptions 

Noonan and Morss, both Boston, for plaintiff. 

Dolan and Kelly, both Boston, for defendant. 


LUMMUS, J.—The defendant made three promissory notes the 
order Exchange Trust Company, two for $50,000 each and one for 
$30,000, dated February 12, 1932, and payable ninety days. 
April and April 20, 1932, before maturity the notes, Exchange 
Trust Company borrowed large sums money from the plaintiff, giv- 
ing promissory notes therefor, and collateral security for such notes 
indorsed blank the three notes made the defendant, and delivered 
them the plaintiff. The Exchange Trust Company still owes the 
plaintiff nearly $200,000 said loans. 

April 12, 1932, the defendant, having sold its entire assets and 
having received $105,000 part payment, deposited the entire amount 
its Exchange Trust Company, telling one the officers 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §700. 
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the latter that the defendant had made the deposit ‘‘with the object 
applying good portion that amount against the defendant’s 
said notes when due May 12, 1932.’’ The defendant continued 
draw checks upon its account Exchange Trust Company, re- 
mained free do. When Exchange Trust Company closed its doors, 
and went into the possession the commissioner banks, April 
25, 1932, the balance the credit the defendant its account was 
$82,973.02. 

The defendant, this action upon the notes made it, declared 
set-off for that balance $82,973.02. The judge directed verdict 
for the plaintiff bank upon the notes, and verdict for the plaintiff 
bank upon the defendant’s declaration set-off. The defendant al- 
leged exceptions. 

The plaintiff was holder due course, within (Ter. Ed.) 
107, 75, the extent its lien (G. [Ter. Ed.] 107, 50), 
which exceeds the amount the defendant’s liability. The right which 
the defendant would have had set off its deposits against its obliga- 
tion the notes, Exchange Trust Company had held the notes 
their maturity (Rossi Bros., Inc., Commissioner Banks, 283 Mass. 
114, 119, 186 234), did not, even all the facts were known 
the plaintiff, constitute any ‘‘infirmity the instrument defect 
the title’’ Exchange Trust Company which made the plaintiff other 
than ‘‘holder due course’’ within (Ter. Ed.) 107, 
There was agreement for set-off. The defendant had right 
withdraw its entire deposit, leaving nothing set off. the in- 
struments had been made subject condition that they might dis- 
charged set-off, instead the payment money, they could 
not have been negotiable notes. (Ter. Ed.) 107, (2). 
American Exchange Bank Blanchard, Allen, 333; Taylor Curry, 
109 Mass. 36, Am. Rep. 661; National Bank Hubbel, 258 
Mass. 124, 154 551. One purpose making note negotiable 
enable indorsee take before maturity without concerning 
himself with the state the accounts between the maker and the payee, 
either the time transfer the subsequent time maturity. 
The defendant has right set-off. Ranger Cary, 369, 
376; Barker Parker, Gray, 339; Barker Valentine, Gray, 
341; Breen Seward, Gray, 118; Reiset Loughery, 205 Mass. 
86, 297; Manufacturers’ Finance Corp. Vye-Neill Co. (C. 
A.) (2d) 625, 630; First National Bank Grafton Danser, 
Va. 529, 623. See, also, Cosmopolitan Trust Co. 
Rosenbush, 239 Mass. 305, 131 858, 1484; Beacon 
Trust Co. Ryder, 273 Mass. 573, 174 725; Sowell Federal 
Reserve Bank Dallas, Texas, 268 449, Ct. 528, Ed. 
1041. 


’ 
This case not governed decisions holding that transfer 
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overdue note cannot affect existing rights set-off held the 
maker against the payee. Sargent Southgate, Pick. 312, Am. 
Dec. 409; Baxter Little, Am. Dec. 707; Backus 
Spaulding, 129 Mass. 234, 236, 237. Ames, Cases Bills and Notes, 
759, note. Compare Manufacturers’ Finance Corp. Vye-Neill Co. 
(C. A.) F.(2d) 625, 630. Neither governed cases deal- 
ing with nonnegotiable choses action, which assignee commonly 
takes subject any existing right set-off. Goldman Noxon Chemi- 
cal Products Co., 274 Mass. 526, 529, 175 67; Spaulding Backus, 
122 Mass. 553, 555, Am. Rep. 391; Backus Spaulding, 129 Mass. 
284, 236. 
Exceptions overruled. 


ASSESSMENT RESTORE IMPAIRED 
CAPITAL 


First National Bank-Detroit Tennant, Supreme Court Michigan, 
259 Rep. 351 


Under the statutes Michigan (Comp. Laws 1929, 11941) 
assessment restore the impaired capital bank cannot 
action against living stockholder filing claim 
against the estate deceased stockholder. The statutory provi- 
sions, referred to, provides that the assessment ‘‘upon stock’’ 
and the method collecting the assessment prescribed the stat- 
ute sale the stock. 


Suit the First National Bank-Detroit and another against Mabelle 
Tennant, administratrix bonis non with the will annexed the es- 
tate Matthew Slush, deceased. From decree dismissing the bill 
complaint, plaintiffs appeal. 

Affirmed. 

Robert Marx, Cincinnati, Ohio, for appellants. 

Lynch Hinks, Detroit, for appellee. 


NORTH, J.—This suit chancery brought against the estate 
Matthew Slush, deceased. the time his death Mr. Slush owned 
stock the Guaranty State Bank Detroit. died testate, having 
named his will two executors his estate. About year after his 
death, the Guaranty State Bank consolidated with the American State 
Bank Detroit. The executors voted favor this consolidation, 
surrendered the stock the Guaranty State Bank, and received lieu 
thereof stock the American State Bank issued the name Mat- 
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thew Slush. Some time later the commissioner the banking depart- 
ment upon examination found impairment the capital the Ameri- 
State Bank. directed 100 per cent. stock assessment; and 
the bank directors levied the assessment accordingly. The assessment 
the stock standing the name Matthew Slush was not paid. This 
suit was brought both the American State Bank and its suc- 
First National Bank-Detroit, enforce payment the assess- 
ment the estate Matthew Slush, deceased. The relief sought was 
denied, and plaintiffs have appealed. 

The relief sought was that the American State Bank stock 
issued the name Matthew Slush decreed the property 
his estate; and that the stock assessment made thereon decreed 

For the purpose decision herein, wholly immaterial whether 
the stock issued became the property the estate the deceased 
whether the executors had the power make the exchange stock. 
The assessment sought enforced against the estate was levied 
under section 11941 the Compiled Laws 1929. far material, 
reads: ‘‘Whenever shall appear from the report any bank, 
the commissioner shall have reason believe that the capital any 
bank impaired reduced below the amount required law, shall 
the duty the commissioner and shall have the power examine 
the said bank and ascertain the facts, and case finds such impair- 
ment reduction capital shall require such bank make good 
the deficiency. The directors every such bank upon which such 
requisition shall have been made, shall levy assessment upon the 
stock thereof repair such deficiency. 

stated the quoted statute, the assessment ‘‘upon the 
not one against the stockholders, and the statute prescribes specific 
method collecting the assessment not voluntarily paid. This method 
sale the stock itself. Reichert Trust Savings Bank, 267 
Mich. 543, 255 301. Payment such assessment cannot 
enforced suit against living stockholder filing claim against 
the estate deceased stockholder. not expense administra- 
tion and therefore cannot allowed such. 

The decree dismissing the bill complaint affirmed with costs. 


Potter, J., and Nelson Sharpe, Wiest, Butzel, and Edward 
Sharpe, JJ., coneur. 
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